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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


Ill 
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(No. 13,681) 


In re HORTEN DAIRY COMPANY. AMA Docket No. M 36-1. De- 
cided February 10, 1971. 


WITHDRAWAL OF PETITION 


Petitioner pro se. 
John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


WITHDRAWAL OF PETITION 


Upon request by the petitioner and without objection by re- 
spondent, the petition herein is considered as withdrawn. 


(No. 13,682) 


In re REDDI-WIP COMPANY OF PHILADELPHIA, INC., and ABBOTTS 
DAIRIES. AMA Docket No. M 4-11. Decided February 19, 
1971. 


Settlement of payment question—Stipulation after remand from court— 
Termination of proceeding 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER TERMINATING PROCEEDING 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). On November 24, 1970, this 
matter was remanded to the Secretary of Agriculture by the 
United States District Court for the Eastern District of Pennsyl- 
vania “to determine what payments are owing to the plaintiff and 
from what source they are to come.” 


Subsequently the attorneys for the parties filed a stipulation 
indicating settlement of the payment question and further stipu- 
lating that this proceeding be terminated. 





Accordingly, this proceeding is terminated. 
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(No. 13,683) 


In re ABBOTTS DAIRIES, DIVISION OF FAIRMONT Foops Co. AMA 
Docket No. M 4-18. Decided February 22, 1971. 


Rule-making—Decisions of Secretary—Evidence for Class I price 
bracketing not considered adequate by Secretary to require 
adoption—Dismissal of petition 


In the decision of January 24, 1970 (35 F.R. 1017) and the decision of 
August 20, 1969 (34 F.R. 13601), the Secretary concluded that the 
evidence for Class I price bracketing was not adequate, or persuasive 
enough, to warrant the prescribing of bracketed pricing to effectuate 
the policy of the act. As these decisions were well within the discretion 
of the Secretary under the act and are otherwise in accordance with 
law, the relief requested by the petitioner is denied and the petition is 
dismissed. 


Duane, Morris & Heckscher, Philadelphia, Pa., for petitioner. 
John A. Campbell for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


Petitioner is a handler under Order No. 4 (7 CFR 1004) regu- 
lating the handling of milk in the Delaware Valley marketing 
area. 


The petition complains of the “final decision pertaining to 
Order No. 4, Docket No. AO 160-A 43-RO 1, insofar as the final 
decision failed to establish bracketed Class I prices in Federal 
Order No. 4 and the final decision at 34 F.R. 13601... .” The 
petition then goes on to allege that as the result of a hearing on a 
regional basis in New York, N.Y., commencing June 16, 1969, 
involving several marketing orders, including Order No. 4, a sys- 
tem of bracketed Class I prices in Order No. 4 was removed by a 
decision at 34 F.R. 13601 (August 23, 1969). The petition claims 
that this decision was without support in the hearing record. A 
reopened hearing on the bracketed price plan was held for the 
Delaware Valley, Upper Chesapeake Bay and Washington, D.C. 
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orders on October 30, 1969. Following the hearing, briefs, tenta- 
tive decision exceptions, etc., a final decision was issued by the 
Acting Secretary turning down the proposal for bracketed pricing 
(35 F.R. 1017). Petitioner urges that this decision was contrary 
to the hearing record evidence, all of which petitioner claims sup- 
ported the proposal. 


Petitioner also filed an application for interim relief which was 
dismissed by the Judicial Officer on April 8, 1970. 


Respondent, the Consumer and Marketing Service, United 
States Department of Agriculture, filed an answer to the petition 
and an oral hearing was held in Bala Cynwyd, Pennsylvania, on 
June 16, 1970, before Chief Hearing Examiner Jack W. Bain, 
United States Department of Agriculture. 


At the hearing upon the petition and answer, petitioner and 
respondent each put on one witness. The hearing examiner upon 
motion of petitioner incorporated by reference in this proceeding 
the hearing record of the reopened hearing held on October 30, 
1969, and the hearing examiner took official notice of the decision 
appearing at 35 F.R. 1017. He sustained the objection of peti- 
tioner to incorporation by reference of the regional hearing com- 
mencing June 16, 1969, stating that he would very probably recon- 
sider the ruling “... if any of the matters mentioned in that first 
paragraph number three .. . if any issue gets into it later; if 
there’s any argument made based upon that allogation (sic) .. .” 
(tr. p. 16) 


After the hearing the parties supplied briefs, etc. The hearing 
examiner issued a recommended decision to the effect that the 
relief requested be denied and the petition dismissed. In its ex- 
ceptions to the recommended decision (p. 4) petitioner alleged 
that both the decisions at 34 F.R. 13601 and the decision following 
the reopened hearing appearing at 35 F.R. 1017 “. . . were not 
based upon recorded evidence. . .” 


The issues will be discussed, including what the record is in 
this case, below, under the heading “Conclusions”. 


FINDINGS OF FACT 


1. Petitioner, Abbotts Dairies, Division of Fairmont Foods 
Company, is a handler subject to regulation under Order No. 4 
(7 CFR 1004) having its principal place of business at 3175 John 
F. Kennedy Blvd., Philadelphia, Pennsylvania. 
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2. By a notice published in the Federal Register for October 
24, 1969 (34 F.R. 17298) a reopened hearing was scheduled for 
October 30, 1969, at Friendship Airport, Maryland, on proposals 
to amend Order No. 4 and two other orders. A copy of that notice 
is attached hereto, marked “Appendix 1” and is made a part 
hereof. Proposal No. 1 provided for Class I pricing to producers 
as follows: 


“If the Minnesota-Wisconsin price series reaches $4.48 per 
hundredweight, the Class I price” [In Order No. 4] “should 
be increased to $7.37. Thereafter, the Class I price should 
be changed to the below indicated price in accordance with 
the following schedule: 


Minnesota-Wisconsin Class I 
Price Price 
$4.28 to $4.38 $7.17 
4.48 to 4.58 7.37 
4.68 to 4.78 757" 


3. At the October 30 hearing, the proponent of Proposal No. 1 
presented four witnesses in support of it, and three other wit- 
nesses testified in general for bracketing. There was no testimony 
in opposition. In the decision after the hearing, published in the 
Federal Register for January 24, 1970 (35 F.R. 10t7), the pro- 
posal was denied “at this time and on this record”. A copy of 
that decision is attached marked “Appendix 2” and is made a 
part hereof. 


4. As one of the results of a regional amendment hearing held 
in June 1969 in New York, N.Y., involving six marketing orders, 
including Order No. 4, Class I pricing was prescribed under Order 
No. 4 and the other orders on the basis of a flat price per hundred- 
weight plus any increase in the Minnesota-Wisconsin price series. 
The decision dated August 20, 1969, appears at 34 F.R. 13601. 
A copy of the decision is attached hereto, marked “Appendix 3” 
and is made a part hereof. 


CONCLUSIONS 
I 


Whether or not petitioner is still challenging the validity of the 
decision of July 1969 (see Finding of Fact 4) is not clear. But 
petitioner’s objection to the incorporation of the record of the 
hearing leading to that decision was sustained by the hearing 
examiner in this proceeding and by action of petitioner that hear- 
ing record is not part of the record in this proceeding, although 
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the decision of July 1969 was officially noticed at the reopened 
hearing of October 30, 1969. 


Petitioner then has not met its burden of proving the allega- 
tion that the decision of Aug. 1969 (34 F.R. 13601) is not based 
on recorded evidence. Moreover in view of the absence of the 
hearing record involved, the decision carries the presumption of 
regularity. Pacific States Box and Basket Co. v. White, 296 U.S. 
176 (1935). 


II 


It is true as the decision of January 24, 1970 (35 F.R. 1017) 
states that the testimony at the reopened hearing favored Class I 
pricing by brackets. Under the pricing mechanism in Order No. 
4 at the time of the reopened hearing, there was in effect a flat, 
specified price per hundredweight plus an adjustment for any 
increase in the Minnesota-Wisconsin price series. In other words, 
the Class I price to producers increased as the base pricing series 
went up without the application of intervals or price bracketing. 


What the Secretary does in promulgating or amending orders 
under the act is rule-making, not adjudication. Most rule-making 
is performed by federal administrative agencies without public 
hearings or with hearings which need not supply the record 
evidence for the issuance of the rule. 


Our statute here, while requiring in section 8 (c) “due notice” 
and “opportunity for a hearing” prescribes only that the Secretary 
shall issue an order ‘‘.. . if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing .. . that the issuance 
of such order and all of the terms and conditions thereof .. .” will 
tend to effectuate the declared policy of the act. 


Orders and substantive amendments to marketing orders are 
generally proposed by some branch of the industry such as pro- 
ducer cooperatives or handlers and not by the Secretary. It does 
not follow automatically that the Secretary must issue an amend- 
ment when the witnesses at a hearing favor such an amendment. 
He has the responsibility to decide whether he can or should make 
the finding that the amendment, upon the basis of the record evi- 
dence, will tend to effectuate the declared policy of the act. In re 
Pestel Milk Company, 6 A.D. 85, 110-11 (1947), aff'd Charles W. 
Allen et al. v. Brannan (S.D. Ohio, May 25, 1950); In re Belle 
Vernon Milk Company, 13 A.D. 447, 481-82 (1954) ; In re Crystal 
Lake Dairy Company, 8 A.D. 1, 4-5 (1949). 
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For the reasons given in the decision of January 24, 1970 (35 
F.R. 1017) (Finding of Fact 3) and the decision of August 20, 
1969 (34 F.R. 18601) (Finding of Fact 4) the Secretary concluded 
that the evidence for Class I price bracketing was not adequate, 
or persuasive enough, in view of the problems presented, includ- 
ing alignment of pricing among the numerous existing orders, to 
warrant the prescribing of bracketed pricing. 


We conclude that the decisions were well within the discretion 
of the Secretary under the act and are otherwise “in accordance 
with law.” 


ORDER 
The relief requested by the petitioner is denied and the petition 
is dismissed. 
Attachments: 
Appendix 1 
Appendix 2 
Appendix 3 


PROPOSED RULE MAKING “APPENDIX 1” 


DEPARTMENT OF AGRICULTURE 34 F.R. 17298 


Oct. 24, 1969 
[7 CFR Parts 1003, 1004, 1016] 


[Docket Nos. AO-293-A23-R01, AO-160-A43-R01, AO-312-A20- 
R01] 


Milk in Washington, D.C., Delaware Valley, and Upper Chesapeake Bay 
Marketing Areas 


Supplemental Notice Reopening Hearing on Proposed Amendments to Ten- 
tative Marketing Agreements and Orders. 


This notice is supplemental to the notice of hearing which was 
published in the Federal Register on July 9, 1969 (34 F.R. 11364), 
with respect to proposed amendments to the tentative marketing 
agreements and to the orders regulating the handling of milk in 
the Washington, D.C., Delaware Valley, and Upper Chesapeake 
Bay marketing areas. 
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Notice is hereby given pursuant to the provisions of the Agri- 
cultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
601 et seq.), and the applicable rules of practice and procedure 
governing the formulation of marketing agreements and market- 
ing orders (7 CFR Part 900), that the aforesaid hearing will be 
reopened in the Ballroom of the Friendship International Hotel, 
Friendship International Airport, Md., beginning at 9:30 a.m. 
on October 30, 1969. 


A request for a further hearing was made on behalf of the Mid- 
Atlantic Federal Order Committee. 


The reopened hearing is only for the limited purpose of receiv- 
ing any additional pertinent evidence with respect to the economic 
and marketing conditions which relate to the subject matters set 
forth in this hearing notice and to the proposed amendments here- 
inafter set forth and any appropriate modification thereof. 


This reopened hearing raises the issue of (1) whether any or 
all of the individual orders should be amended with respect to the 
matters here under consideration and whether a decision with 
respect to these matters should be made prior to a determination 
with respect to merger of any or all of the orders or only in con- 
junction with a decision with respect to merger; and (2) if a 
partial decision is appropriate with respect to amendment of the 
individual orders regarding the limited matters here under consid- 
eration, what brackets should apply subsequently in the event of 
merger of the orders. 


The proposed amendments set forth below have not received 
the approval of the Secretary of Agriculture. 


Proposed by the Mid-Atlantic Federal Order Committee: 


Proposal No. 1. Amend the Class I pricing provisions of the 
Delaware Valley order to provide that, if the Minnesota-Wisconsin 
price series reaches $4.48 per hundredweight, the Class I price 
should be increased to $7.37. Thereafter, the Class I price should 
be changed to the below indicated price in accordance with the 
following schedule: 


Minnesota-Wisconsin Class I 
price price 

$4.28 to $4.38 $7.17 
$4.48 to $4.58 $7.37 


$4.68 to $4.78 $7.57 
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Proposal No. 2. Provide for the announcement of the Class I 
price under the Delaware Valley, Upper Chesapeake Bay, and 
Washington, D.C., orders on the 5th day of the preceding month 
to provide advance notice to handlers of the price for Class I 
milk. 


Proposed by the Dairy Division, Consumer and Marketing 
Service: 


Proposal No. 3. Make such changes as may be necessary to make 
the entire marketing agreements and the orders conform thereto 
with respect to any amendments thereto which may result from 
this hearing. 


Copies of the notice and the orders may be procured from the 
market administrators of the respective orders at Post Office Box 
306, Alexandria, Va. 22313; 1 Decker Square, Room 646, Bala 
Cynwyd, Pa. 19004; Post Office Box 6848,Towson Station, Balti- 
more, Md. 21204; or from the Hearing Clerk, Room 112-A, Admin- 
istration Building, U.S. Department of Agriculture, Washington, 
D.C. 20250, or may be there inspected. 


Signed at Washington, D.C., on October 22, 1969. 


JOHN C. BLUM, 
Deputy Administrator, Regulatory Programs. 


[F.R. Doc. 69-12750; Filed, Oct. 23, 1969; 8:48 a.m.] 


PROPOSED RULE MAKING “APPENDIX 2” 
DEPARTMENT OF AGRICULTURE 35 F.R. 1017 
Jan. 24, 1970 


Consumer and Marketing Service 
[7 CFR Parts 1003, 1004, 1016] 
[Docket No. AO-293-A23, etc.] 


Milk in Washington, D.C., Delaware Valley, and Upper Chesapeake Bay 
Marketing Areas 


Partial Decision on Proposed Amendments: 


7 CFR 
Part Market Docket No. 
1003 Washington, D.C. AO-293-A23. 


AO-293-A23-RO1. 
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7 CFR 


Part Market Docket No. 

1004 Delaware Valley AO-160-A43. 
AO-160-A43-RO1. 

1016 Upper Chesapeake Bay AO-312-A20. 


AO-312-A20-RO1. 

A public hearing was held upon proposed amendments to the 
marketing agreements and the orders regulating the handling of 
milk in the Washington, D.C., Delaware Valley, and Upper Chesa- 
peake Bay marketing areas. The hearing was held, pursuant to 
the provisions of the Agricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et seq.), and the applicable rules 
of practice (7 CFR Part 900), at Baltimore, Md., on August 4-15, 
1969, and at King of Prussia, Pa., on August 18-22, 1969, pursuant 
to notice thereof which was issued on July 3, 1969 (34 F.R. 11364) 
and at a reopened hearing which was conducted at Friendship 
International Airport, Md., on October 30, 1969, pursuant to a 
notice which was issued on October 22, 1969 (34 F.R. 17298). 


Upon the basis of the evidence introduced at the hearing and the 
record thereof, the Deputy Administrator, Regulatory Programs, 
on December 18, 1969 (34 F.R. 20052; F.R. Doc. 69-15205) filed 
with the Hearing Clerk, U.S. Department of Agriculture, his 
recommended decision (partial) containing notice of the oppor- 
tunity to file written exceptions thereto. 


The material issues, findings and conclusions, rulings, and gen- 
eral findings of the recommended decision are hereby approved 
and adopted and are set forth in full herein modified only by the 
inclusion of an additional paragraph immediately preceding the 
Rulings on Exceptions. 


The material issues on the record of hearings relate to: 


1. Merger of two or more of the marketing areas (Delaware 
Valley, Upper Chesapeake Bay (Maryland), and Washington, 
D.C.) in any combination thereof, including also the redefinition 
of marketing area for any separate or combined order to encom- 
pass part or all the areas presently defined in the respective 
orders, including also certain additional territory to be added to 
either of the separate orders or to the proposed merged marketing 
area: 


a. Merger of orders. 
b. Marketing area expansion. 
c. Interstate commerce. 
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2. If an order is issued for one milk marketing area in the 
manner proposed, what its provisions should be with respect to: 


. Milk to be priced and pooled. 

. Classification. 

Class prices, butterfat differentials, and location differentials. 
. Seasonal incentive plans (Base-excess plan, Louisville Plan). 
. Marketing information and certain services to producers 


through marketing services provision and/or cooperative pay- 
ments. 


ae 


oO 


f. Miscellaneous administrative and conforming changes. 


3. Bracketing of the Class I price to provide price movements 
only in specified increments and announcement of the Class I price 
prior to the beginning of the pricing period. 


This is a partial decision dealing only with issue 3. Since the 
proponents, at the hearing, abandoned for the time being their 
proposal to provide for the announcement of Class I price in ad- 
vance of the month to which it applies, no further consideration 
of this matter is warranted on the basis of this proceeding. 


Findings and conclusions. The following findings and conclu- 
sions on the issue No. 3 are based on evidence presented at the 
hearing and the record thereof: 


A bracketing system of pricing Class I milk such as contained 
in the proposal considered at the reopened hearing should not be 
adopted under the three respective orders at this time and on this 
record. 


The Delaware Valley order Class I price presently is a specified 
price ($7.17 per hundredweight for milk testing 3.5 percent but- 
terfat), and since September 1, 1969, is subject to a plus adjust- 
ment by any amount by which the average price per hundred- 
weight for manufacturing grade milk f.o.b. plants in Wisconsin 
and Minnesota, as reported by the Department for the preceding 
month (on a 8.5 percent butterfat basis) exceeds $4.33. 


The Class I price under both the Washington, D.C., and Upper 
Chesapeake Bay orders is the Delaware Valley Class I price minus 
10 cents. 


The Delaware Valley Class I price (and the Washington, D.C., 
and Upper Chesapeake Bay Class I prices because of the tie with 
the Delaware Valley price) has been specified (as contrasted to 
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determination through a pricing formula) since May 1, 1968. This 
also has been the case under the neighboring New York-New 
Jersey and the New England orders. Prior to May 1, 1968, 
amendatory action, the New England, New York-New Jersey, and 
the Delaware Valley orders provided economic formula pricing of 
Class I milk. The Delaware Valley order pricing formula also 
prescribed a procedure for the bracketing of the Class I price. 


The matter of interregional alignment of Class I prices for the 
six markets (Massachusetts-Rhode Island-New Hampshire, Con- 
necticut, New York-New Jersey, Delaware Valley, Upper Chesa- 
peake Bay, and Washington, D.C.), with those of other markets in 
the Federal order system (including the Class I price bracketing 
issue) was considered at a hearing held in New York City in 
June 1969. 


A proposal considered at the June 1969 hearing and made by the 
New York-New England Cooperative Coordinating Committee! 
prescribed that the Class I price under each of the six northeast- 
ern Federal orders be “floored” in its relationship with the Class 
I price under the Chicago Regional order. The proposal had as its 
purpose to continue the precise interregional Class I price align- 
ment maintained by the Department in all of the price actions 
taken under orders generally on January 1, 1969, and during the 
previous 3 years, in an effort to halt declining milk production 
nationally. 


In his decision issued August 20, 1969 (34 F.R. 18601), based 
upon the evidence of the June 1969 hearing, the Acting Secretary 
concluded that the specified Class I price under each of the six 
orders should be adjusted each month by any amount by which the 
Minnesota-Wisconsin pay price, as reported by the Department 
for the preceding month, exceeded $4.33. A proposal for the 
adoption of bracketed Class I prices was denied and obsolete 
language of the inactivated pricing formulas in the applicable 
orders was deleted. 


In this decision,” the Acting Secretary concluded, in part, that; 


* * * The structure of the Class I pricing provisions as con- 
tained in the Massachusetts-Rhode Island-New Hampshire, and 


1. The “‘committee” represents 18 of the principal cooperatives with membership among 
producers supplying the New York-New Jersey and/or New England Federal order markets. 
2. The August 1969 decision of the Assistant Secretary was officially noticed at the October 
1969 reopened hearing. The findings therein relating to Class I pricing provisions, including 
the proposed bracketing scheme, are appropriate to the matter at hand and are adopted 


herewith as a part of this decision. Order amendments based on this proceeding were made 
effective Sept. 1, 1969. 
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Connecticut orders is such that one not intimately familiar with 
the details of the order is required to read through and assimilate 
very lengthy provisions only to find at the end that the several 
provisions of the pricing formula have no current application and 
that the effective price is, in fact, a specified price. It is desirable 
to simplify such provisions for better public understanding * * *. 


* * * Contrary to proponents’ position, the present basis of 
fixed pricing is the best way of implementing market stability in 
this period of great uncertainty with respect to future production 
and consumption trends. Appropriately, the matter of a pricing 
formula should be reconsidered at a future hearing after market- 
ing conditions have stabilized sufficient to permit a longer-range 
decision than is now possible. Such formulas could not appropri- 
ately be reactivated in existing form. 


While such decision related to the Massachusetts-Rhode Island- 
New Hampshire, Connecticut, and New York-New Jersey markets 
in particular, the obvious need for maintaining price alignment 
throughout the Northeast would dictate reconsideration of the 
Delaware Valley formula in the event any revised formula were 
developed for the former markets. Consequently, the Delaware 
Valley economic formula is not necessary at this time. 


In light of the above, the present provisions setting forth the 
details of a pricing formula in the respective orders serve no useful 
purpose and, in fact, impede clear understanding of the present 
pricing scheme. Accordingly, the now obsolete language of the 
respective inactivated pricing formulas should be deleted. 


A cooperative association excepted to the deletion of these 
provisions on the basis that such action was not within the scope 
of the hearing notice and that they be reactivated in their present 
form. The proposed action would merely remove from the orders 
obsolete language. It does not imply that economic formulas, if 
found to be appropriate, could not be employed in the future in 
establishing Class I prices in the Northeast * * * 


The Pennmarva Dairymen’s Cooperative Federation, Inc., the 
member cooperatives of which have primary membership among 
producers associated with the Delaware Valley, Upper Chesapeake 
Bay, and Washington, D.C., markets testified at the June 1969 
hearing in support of its proposal (for such markets only), to 
implement the intent of the proponent committee’s proposal 
through a bracketing scheme whereby the specified Class I prices 
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would be adjusted in 20-cent increments to reflect increases in the 
Minnesota-Wisconsin pay price above $4.33. 


The basis, in part, for denying the bracketing scheme as set 
forth in the August 1969 decision (and equally pertinent with 
respect to the Oct. 20, 1969, reopened hearing proceeding) was 
stated as follows: 


* * * While Pennmarva Federation proposed that any price 
increases be accomplished through a bracketing scheme, such a 
procedure cannot accommodate the end here sought. The level of 
the Minnesota-Wisconsin pay price cannot at this time be reliably 
forecast either with respect to its ultimate level or on a month-to- 
month basis. We know of no method of bracketing which could 
achieve the objective of providing the same increase each month 
in the Northeast as applies in other markets. 


* * * The order prices in all markets outside the Northeast 
adjust each month to reflect the precise change in the Minnesota- 
Wisconsin pay price above $4.33. If interregional price alignment 
is to be maintained, the same procedure appropriately must apply 
under the northeastern orders. The purpose of the price change in 
northeastern markets is not different from that in other regulated 
markets over the nation. It is intended that producers in all 
markets receive similar treatment in consideration of the overall 
objective and the method adopted is best designed to achieve this 
objective. The proposal for the adoption of a bracketing scheme 
at this time therefore is denied * * *. 


The matters relating to a bracketed system of Class I pricing 
considered at the October 30, 1969, reopened hearing are directly 
related to the matters considered at the June 1969 six-market 
hearing. However, at the time that the Department was petitioned 
for opportunity for parties to be heard further on the matter of 
Class I price bracketing, the six-market proceeding initiated in 
June 1969 was closed. Thus it was not possible to reopen that pro- 
ceeding for the purpose of taking any additional evidence on the 
matter. At the time of the petition, a proceeding relating to a pro- 
posed merger of the Delaware Valley, Upper Chesapeake Bay and 
Washington, D.C., order markets was underway. In order that the 
petition could be given consideration, it was necessary to reopen 
the August 1969 hearing proceeding so that any action which 
might result thereby could be carried over to a merged order, in 
the event the record supported such action. 
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Witnesses at the October 1969 reopened hearing generally sup- 
ported a bracketing of the Class I price and contended that such a 
pricing scheme would not cause intermarket price alignment 
problems. Notwithstanding, the reasons stated in the Acting Sec- 
retary’s decision of August 20, 1969, in denying bracketing on that 
record for these markets, are equally applicable at this time. Ac- 
cordingly, the request for bracketing must be and is hereby denied. 


If bracketing is a desirable pricing feature it appropriately 
should be considered, and is included as an issue, in connection 
with the hearing covering all Federal orders scheduled to convene 
at St. Louis, Mo., on January 20, 1970 (34 F.R. 19078). 


Rulings on proposed findings and conclusions. Briefs and pro- 
posed findings and conclusions were filed on behalf of certain 
interested parties. These briefs, proposed findings and conclusions 
and the evidence in the record were considered in making the find- 
ings and conclusions set forth above. To the extent that the sug- 
gested findings and conclusions filed by interested parties are in- 
consistent with the findings and conclusions set forth herein, the 
requests to make such findings or reach such conclusions are de- 
nied for the reason previously stated in this decision. 


In exceptions filed, the Pennmarva Federation opposed the con- 
clusions of this decision. Representatives of the federation stated 
that the record was clear on this issue and that there was no 
substantial disagreement to the system proposed. Handlers con- 
tended that the record of the October 30, 1969, hearing does not 
support the conclusions of this decision. They pointed out that a 
number of witnesses testified in support of a bracketed pricing 
scheme. Notwithstanding, in view of the considerations set forth 
earlier herein, the record evidence of this hearing does not war- 
rant a different conclusion in this matter from that set forth in 
the decision of the Secretary issued August 20, 1969 (34 F.R. 
13601). 


RULINGS ON EXCEPTIONS 


In arriving at the findings and conclusions of this decision, the 
exceptions received were carefully and fully considered in con- 
junction with the record evidence. To the extent that the findings 
and conclusions of this decision are at variance with any of the 
exceptions, such exceptions are hereby overruled for the reasons 
previously stated in this decision. 
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DETERMINATION 


The findings and conclusions of this partial decision do not 
require any changes in the regulatory provisions of the three re- 
spective orders regulating the handling of milk in the Washington, 
D.C., Delaware Valley, and Upper Chesapeake Bay marketing 
areas. 


Signed at Washington, D.C., on January 20, 1970. 


RICHARD E. LYNG, 
Assistant Secretary. 


[F.R. Doc. 70-914; Filed, Jan. 23, 1970; 8:46 a.m.] 


PROPOSED RULE MAKING “APPENDIX 3” 


DEPARTMENT OF AGRICULTURE 34 F.R. 13601 
Aug. 23, 1969 
[7 CFR Parts 1001, 1002, 1003, 1004, 1015, 1016] 


[Docket No. AO-14-A46, etc.] 


Milk in Massachusetts-Rhode Island-New Hampshire and Certain other 
Marketing Areas 


Decision on Proposed Amendments to Tentative Marketing Agreements and 


to Orders. 

7 CFR 

Part Marketing area Docket No. 
1001 Massachusetts-Rhode Island-New Hampshire AO-14 -A46. 
1002 New York-New Jersey AO-71 -A58. 
1003 Washington, D.C. AO-293-A22. 
1004 Delaware Valley AO-160-A42. 
1015 Connecticut AO-305-A23. 
1016 Upper Chesapeake Bay AO-312-A19. 


Pursuant to the provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. 601 et seq.), and 
the applicable rules of practice and procedure governing the 
formulation of marketing agreements and marketing orders (7 
CFR Part 900), a public hearing was held at New York, N.Y., 
on June 16-17, 1969, pursuant to notices thereof issued on May 28 
and June 4, 1969 (34 F.R. 8709; 9035). 


Upon the basis of the evidence introduced at the hearing and 
the record thereof, the Deputy Administrator, Regulatory Pro- 
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grams, on August 1, 1969 (34 F.R. 12705; F.R. Doc. 69-9200) 
filed with the Hearing Clerk, U.S. Department of Agriculture, 
his recommended decision containing notice of the opportunity to 
file written exceptions thereto. 


The material issues, findings and conclusions, rulings, and gen- 
eral findings of the recommended decision (34 F.R. 12705; F.R. 
Doc. 69-9200) are hereby approved and adopted and are set forth 
in full herein subject to the following modifications: 


1. Under the subheading ‘‘1. Modification of the specified Class 
I price under each order.” : 


(a) A new paragraph is added immediately after the 19th 
paragraph. 


(b) Three new paragraphs are added immediately after the 
21st paragraph. 


(c) A new paragraph is added at the end of the discussion. 


2. Under the subheading ‘2. Modification of Butterfat Differen- 
tials.”, a new paragraph is added at the end of the discussion. 


The material issues on the record of the hearing relate to: 


1. Modification of the specified Class I price under each of the 
respective orders to continue the existing interregional price 
alignment; 


2. Modification of the butterfat differentials under the respec- 
tive orders; and 


3. An increase in the maximum allowable rate of payment for 
expense of administration under the New York-New Jersey order. 


Findings and conclusions. The following findings and conclu- 
sions on the material issues are based on evidence presented at 
the hearing and the record thereof: 


1. Modification of the specified Class I price under each order. 
The Class I pricing provisions under the Massachusetts-Rhode 
Island-New Hampshire, New York-New Jersey, Delaware Valley, 
and Connecticut orders should be modified to provide that the 
Class I price for the month shall be the specified price under each 
such order plus any amount by which the average price per 
hundredweight for manufacturing grade milk f.o.b. plants in 
Wisconsin and Minnesota, as reported by the Department for the 
preceding month, on a 3.5 percent butterfat basis, exceeds $4.33. 
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In addition, all of the language of the inactivated economic form- 
ula under each such order should be deleted. 


Because the Class I price under both the Upper Chesapeake Bay 
and Washington, D.C., orders is established by a specified adjust- 
ment of the Delaware Valley Class I price, no change is needed in 


these two orders to accomplish the end here determined appropri- 
ate. 


The New York-New England Cooperative Coordinating Com- 
mittee, representing 18 of the principal cooperatives with mem- 
bership among producers supplying the New York-New Jersey 
and/or New England Federal order markets, proposed that the 
Class I price under each of the six northeastern Federal orders be 
“floored” in its relationship with the effective Class I price under 
the Chicago Regional order. The proposal had as its purpose to 
continue the precise interregional Class I price alignment estab- 
lished by the Department in general price actions taken under 
all orders on January 1 this year and during the previous 3 years 
in an effort to halt declining milk production nationally. Penn- 
marva Dairymen’s Cooperative Federation, Inc., the member co- 
operatives of which represent producers primarily associated with 
the Delaware Valley, Upper Chesapeake Bay and Washington, 
D.C., markets, proposed further that, for such markets only, the 
intent of the Coordinating Committee’s proposal be implemented 
through a bracketing scheme whereby the presently specified 
Class I prices would be adjusted in 20-cent increments to reflect 
increases in the Minnesota-Wisconsin pay price above $4.33 (3.5 
percent butterfat basis). 


Milk production has been declining throughout the country 
since early 1965. In an effort to stabilize production, the Depart- 
ment in the interim period has taken a number of price actions 
on a national basis both under the Federal order and price 
support programs. The most recent of such actions with respect 
to Federal orders were taken September 15, 1968, and January 
1, 1969. 


Official notice is taken of the decision of the Acting Secretary 
issued on September 6, 1968 (33 F.R. 12849) increasing the speci- 
fied Class I prices under the northeastern orders by 24 cents. 
It was there found “* * * Such action is necessary to effect price 
increases to producers under the northeastern orders comparable 
with price increases effected under orders in the North Central 
region generally on July 1 and thus restore the interregional price 
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alignment which has been maintained through the several emer- 
gency Class I price actions which have been initiated on a national 
basis during the past several years in an effort to stem the decline 
in milk production nationally. 


“Federal milk orders outside the Northeast employ manufactur- 
ing milk values as a basic price to which a specified differential is 
added to arrive at the Class I price. The differential varies as 
between markets to the end that the variation in price as between 
markets generally reflects the difference in transportation costs 
in moving milk from the Minnesota-Wisconsin alternative supply 
area. The northeastern orders, on the other hand, have over an 
extended period of years employed economic type pricing formulas 
for the purpose of establishing Class I prices. 


“Milk production in the United States has been declining since 
1965. This decline in production has reflected an accelerated de- 
cline in the number of dairy farmers and dairy cattle and is at- 
tributable to factors such as high prices for cull cattle, better re- 
turns from alternative farm enterprises, more attractive off-farm 
opportunities for labor, increased costs of farm labor and equip- 
ment, and increased taxes and interest rates. 


“In an effort to stem the downward trend in milk production, 
the Department has taken a series of price actions during the 
period 1966, 1967, and 1968, under both the dairy price support 
program and the Federal milk order program. However, the 
changes in price support levels, flooring of the basic (manufactur- 
ing milk) price and/or specified changes in the differentials over 
the basic price, which procedures have been employed to raise 
Class I prices generally under Federal orders outside the North- 
east, have not been applicable under the northeastern orders. In 
an effort to extend identical price adjustments to the northeastern 
markets, the Department initially “floored” certain of the factors 
in the respective formulas above their then current levels and in 
subsequent acts inactivated the formulas entirely in favor of 
specified prices * * *.” 


Official notice is also taken of the termination order issued by 
the Under Secretary on December 26, 1968, removing the “April 
1969” termination date of the opments Class I pricing provisions 
in all Federal orders. 


It was there found with respect to each of the orders that “The 
termination order is necessary to reflect current marketing con- 
ditions and to maintain orderly marketing conditions in the mar- 
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keting area. Dairy farmers need assurance now that their income 
will be maintained so that they can plan their dairy operations. 
These actions also will assure an adequate [milk] supply for con- 
sumers. 


“The termination order will continue indefinitely certain Class 
I pricing provisions now due to expire April 30, 1969.” 


Official notice is taken of the publication “Milk Production” 
issued by the U.S. Department of Agriculture, Statistical Report- 
ing Service, for the months of May and June 1969. Milk produc- 
tion nationally in the first 6 months of 1969 declined 1.2 billion 
pounds and was 1.9 percent below the corresponding period of 
1968. This compares with a production decline of 1.1 billion 
pounds for the year 1967 and 1.5 billion pounds for the year 1968, 
1 and 1.3 percent, respectively. 


For the first 6 months of 1969, milk production in the 12 north- 
eastern States from Maine through Virginia, which constitute 
the milkshed for the six northeastern markets, totaled 13.2 billion 
pounds, about one-half percent below production of the same 
period of 1968. Milk production in these States in 1967 was 1.4 
percent below that of 1966, and in 1968 was 2.2 percent below 
that of 1967. 


While the decline in milk production in the Northeast appears 
to have slowed in relation to the rate of decline in production 
nationally, it is still too early to conclude that the critical produc- 
tion situation in this area has been abated. The Northeast is a 
most important area of milk production. More than 32 percent 
of all the milk marketed under Federal orders is associated with 
the six markets here under consideration. Similarly, almost 34 
percent of all producers whose milk is priced under Federal 
regulation are associated with these markets. 


Under the existing fixed prices, producers in the northeastern 
markets have received none of the Class I price increase which 
producers in all regulated markets outside of the Northeast have 
realized by virtue of the recent advancement of the Minnesota- 
Wisconsin pay price above the $4.33 floor. The increases in pur- 
chase prices for butter and Cheddar cheese under the price support 
program made effective April 1 and 2, 1969, to return the price 
for milkfat in farm-separated cream to the required 75 percent 
level, while not changing the general level of the support price 
for manufacturing grade milk, have been a factor in the increases 


ABBOTTS DAIRIES 147 
Cite as 30 A.D. 129 


in manufactured milk pay prices as reflected in the Minnesota- 
Wisconsin pay price series. 


In April, the Minnesota-Wisconsin pay price (3.5 percent but- 
terfat basis) increased to $4.34, 1 cent above the $4.33 floor speci- 
fied in the basic formula price provided in all Federal orders out- 
side the Northeast. This resulted in a 1 cent increase in the May 
Class I price for all markets outside the Northeast. Similarly, a 
further increase of 3 cents in the Minnesota-Wisconsin pay price 
in the month of May increased the June Class I price in all markets 
outside the Northeast by 4 cents in their relationship with north- 
eastern prices. Official notice is taken of the $4.39 June Minnesota- 
Wisconsin pay price as announced by the Department (6 cents 
above the $4.33 floor). This increased price has further deterio- 
rated the previously established interregional price relationship 
with the markets outside the northeast. 


It is not clear at this time what further increases in the Minne- 
sota-Wisconsin pay price may occur through the remainder of 
the marketing year. It is not necessary, however, for purposes 
of this decision, to know precisely what level the Minnesota-Wis- 
consin pay price might ultimately reach. Similar price increases 
to those being experienced by producers in Federal order markets 
outside the Northeast for the months of May, June, and July 
would have enhanced producers’ returns in the six markets by 
almost a million dollars. Even if there were no further increases 
in manufacturing milk values, the total loss of income to north- 
eastern producers for the remainder of the marketing year, for 
any lack of action on the basis of this record, would be extremely 
high. 


If the general level of milk production is to be maintained, it is 
essential that dairy farmers in the Northeast continue to have 
assurance that their price will be increased to the same extent as 
that of dairy farmers outside the Northeast. The continuing spiral 
in production costs, the critical labor situation, and the attractive 
alternative job opportunities available to northeastern dairy 
farmers make the proposed price increase appropriate at this time 
to maintain the confidence of northeastern dairymen in dairying. 


To accomplish this, the orders should be amended to provide 
that the specified Class I prices in each order be increased each 
month by any amount by which the Minnesota-Wisconsin pay 
price, as reported by the Department on a 3.5 percent butterfat 
basis, for the preceding month, exceeded $4.33. 
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As stated earlier, producers proposed that the northeastern 
Class I prices be directly tied, instead, to the Chicago Regional 
Class I price. The inter-regional Class I price alignment basically 
desired by producers will be achieved, however, through the use 
of the Minnesota-Wisconsin price as a common price mover. Any 
change in the Minnesota-Wisconsin price (at levels above the $4.33 
floor price) will change to the same extent the Class I prices under 
the northeastern orders and the Chicago Regional order, as well as 
prices under other orders throughout the country. 


While Pennmarva Federation proposed that any price increases 
be accomplished through a bracketing scheme, such a procedure 
cannot accommodate the end here sought. The level of the Minne- 
sota-Wisconsin pay price cannot at this time be reliably forecast 
either with respect to its ultimate level or on a month-to-month 
basis. We know of no method of bracketing which could achieve 
the objective of providing the same increase each month in the 
Northeast as applies in other markets. 


The order prices in all markets, outside the Northeast adjust 
each month to reflect the precise change in the Minnesota-Wis- 
consin pay price above $4.33. If interregional price alignment is 
to be maintained, the same procedure appropriately must apply 
under the northeastern orders. The purpose of the price change 
in northeastern markets is not different from that in other regu- 
lated markets over the nation. It is intended that producers in all 
markets receive similar treatment in consideration of the overall 
objective and the method adopted is best designed to achieve this 
objective. The proposal for the adoption of a bracketing scheme 
at this time therefore is denied. 


In their exceptions to the recommended decision, handlers in 
the Connecticut market objected to the change in the date for 
announcing Class I prices that is necessitated by the proposed 
change in the Class I price. As proposed herein, Class I prices 
under the northeastern orders would be announced by the market 
administrators on or before the 5th day of the month in which 
they apply. Presently, Class I prices for the month are known by 
the 25th day of the preceding month. 


The change in the price announcement date is necessary to 
accommodate the use of the Minnesota-Wisconsin price series in 
determining the Class I price. The Minnesota-Wisconsin price 
is based on prices paid by plants each month and becomes avail- 
able for publication on or before the 5th day of the following 
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month. Any Class I price reflecting the most current Minnesota- 
Wisconsin pay prices thus could not be announced before the 5th 
day of the month. 


Connecticut handlers complained that not knowing the Class I 
price for the first part of the month would make it difficult to re- 
cover cost increases on sales agreements made prior to the price 
announcement. In all Federal order markets outside the North- 
east, Class I prices for the month are not announced until at least 
the 5th day of the month. There is no indication that handlers in 
these other markets have not been able to operate reasonably 
well with this announcement date. It thus seems reasonable to 
expect that handlers in the Northeast would be able to adjust 
without undue hardship to the later announcement date. 


The structure of the Class I pricing provisions as contained in 
the Massachusetts-Rhode Island-New Hampshire and Connecticut 
orders is such that one not intimately familiar with the details 
of the order is required to read through and assimilate very 
lengthy provisions only to find at the end that the several provi- 
sions of the pricing formula have no current application and that 
the effective price is, in fact, a specified price. It is desirable to 
simplify such provisions for better public understanding. 


In this regard also attention is called to the June 25, 1968, deci- 
sion of the Under Secretary denying a New York-New England 
Cooperative Coordinating Committee request for the adoption of 
a common Class I economic formula and providing for a 10-cent 
upward adjustment of the specified New York-New Jersey Class I 
price to provide more appropriate alignment with the Class I price 
in the New England Federal order markets. Among other things, 
the Under Secretary concluded in such decision, official notice of 
which is taken: “Clearly a return to formula pricing at this time 
could not serve the interest of either producers or consumers to 
the degree that the present fixed prices afford * * * 


“* * * Contrary to proponents’ position, the present basis of 
fixed pricing is the best way of implementing market stability in 
this period of great uncertainty with respect to future production 
and consumption trends. Appropriately, the matter of a pricing 
formula should be reconsidered at a.future hearing after market- 
ing conditions have stabilized sufficient to permit a longer range 
decision than is now possible.” Such formulas could not appropri- 
ately be reactivated in existing form. 
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While such decision related to the Massachusetts-Rhode Island- 
New Hampshire, Connecticut, and New York-New Jersey markets 
in particular, the obvious need for maintaining price alignment 
throughout the Northeast would dictate reconsideration of the 
Delaware Valley formula in the event any revised formula were 
developed for the former markets. Consequently, the Delaware 
Valley economic formula is not necessary at this time. 


In light of the above, the present provisions setting forth the 
details of a pricing formula in the respective orders serve no useful 
purpose and, in fact, impede clear understanding of the present 
pricing scheme. Accordingly, the now obsolete language of the 
respective inactivated pricing formulas should be deleted. 


A cooperative association excepted to the deletion of these pro- 
visions on the basis that such action was not within the scope of 
the hearing notice and that their deletion jeopardizes the future 
use of economic formulas in these orders. The economic formula 
provisions in these orders have not been in effect for some time, 
however. Neither is it proposed that they be reactivated in their 
present form. The proposed action would merely remove from the 
orders obsolete language. It does not imply that economic for- 
mulas, if found to be appropriate, could not be employed in the 
future in establishing Class I prices in the Northeast. 


2. Modification of Butterfat Differentials. The provisions of the 
six northeastern orders should be modified to provide producer 
and handler (where applicable) butterfat differentials computed 
on the basis of the average daily wholesale selling price of butter 
in the New York City market, as reported by the Department for 
the period from the 16th day of the preceding month through the 
15th day of the current month, multiplied by 0.115, and rounded 
to the nearest even one-tenth cent. 


The two New England orders and the New York-New Jersey 
order each provide only a producer butterfat differential. Under 
these orders, differential butterfat in Class I or Class II has 
identical value and, hence, it is unnecessary to equalize the value 
of differential butterfat through the pool. Handlers account to 
the pool for each hundredweight of milk received in accordance 
with its use as either Class I or Class II at the announced class 
prices without adjustment for butterfat content. In making pay- 
ment to each producer, the applicable blended price is adjusted 
by the butterfat differential to reflect the value of milk at the test 
received from such producer. Under each of these orders, the 





ABBOTTS DAIRIES 151 
Cite as 30 A.D. 129 


butterfat differential is based on the identical butter price herein 
proposed for use under each of the six orders. Such price, how- 
ever, currently is multiplied by 0.120 and rounded to the nearest 
even one-tenth cent under Order 2, and to the nearest one-tenth 
cent under Orders 1 and 15. 


Thus, while the three orders employ the same butter price for 
computing a butterfat differential, the procedure of rounding the 
resulting price can and does result at times in different butterfat 
differentials and, hence, a different cost to handlers as between 
the markets for skim milk and butterfat, respectively. 


Because the other three orders (Delaware Valley, Upper Chesa- 
peake Bay and Washington, D.C.) provide different butterfat 
values for Class I milk as compared to Class II milk, the value of 
differential butterfat must be equalized through the pool. Each 
order provides for the computation of a Class I butterfat differ- 
ential based on the Philadelphia cream price with provision that 
the resulting value be not less than the Class II differential (com- 
puted in an identical manner as the producer butterfat differential 
under Orders 1 and 15). The procedure for such computation 
varies, however, to the end that there can be a difference of more 
than one-half cent in the differential as between Delaware Valley 
and Upper Chesapeake Bay or Washington, D.C. 


With respect to the producer butterfat differential, both Upper 
Chesapeake Bay and Washington, D.C., provide for a weighted 
average of the Class I and Class II differentials rounded to the 
nearest cent, while Delaware Valley uses the Class I differential 
rounded to the nearest cent. 


Proponents pointed out that the varying differentials as among 
the orders create a variety of values for skim milk and butterfat 
among the markets despite the fact that class prices are generally 
aligned for milk of 3.5 percent test. Hence, handler costs as be- 
tween orders are different despite the fact that the basic prices 
are essentially the same. They held that true price alignment 
could be achieved only if the butterfat differential as between the 
orders were the same. 


Proponents further suggested that the increased mobility of 
milk and dairy products makes it necessary that price alignment 
be maintained not only as between markets in the Northeast but 
also with markets in other regions. To this end, they proposed 
the use of the Chicago butter price as a basis of computing butter- 
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fat differentials, pointing out that most other markets under regu- 
lation use this price in computing their butterfat differentials. 


In further support of their proposal, proponents pointed out 
that under the present differentials, handler costs for butterfat 
are, in fact, greater than the value of the resulting butter which 
can be produced. A lowering of the butterfat differential in the 
manner proposed would result in a more equitable pricing for both 
butterfat and skim milk. 


Notwithstanding proponents’ general position, it is not possible 
to fully achieve the end they seek. In most regulated markets the 
Class I butterfat differentials are based on the preceding month’s 
butter values and the Class II differentials are based on the current 
month’s butter values. This procedure reflects handlers’ desire 
to know as early as possible in the month their cost for Class I 
milk, on the one hand, and the need to have Class II milk priced in 
relation to the current milk product values, on the other. Because 
Orders 1, 2, and 15 do not equalize differential butterfat through 
the pool, it is not possible to fully achieve this end. 


Although proponents generally agreed on the overall proposal, 
the Order 1 members of the Coordinating Committee were quite 
positive in their view that the applicable butterfat differential 
under Order 1 must be known by the 26th day of the month in 
order that advance payment to producers can be completed on 
schedule. To accommodate this end, it was proposed that, for 
Order 1 only, the butterfat differential be computed on the basis 
of daily butter prices from the 26th day of the preceding month 
through the 25th day of the current month. 


Pennmarva Federation also asked for a modification of the 
Coordinating Committee’s proposal in that they supported a round- 
ing of the producer butterfat differential to the nearest even one- 
tenth cent. This, they held, was necessary in order to accommo- 
date payment through their present computer equipment. 


At the present time, the Chicago butter price is reported by the 
Department on a monthly basis. The New York butter price, on 
the other hand, is reported for the period from the 16th day of the 
preceding month to the 15th day of the current month. Because 
butter prices normally approximate the announced support pur- 
chase prices, it does not appear necessary at this time to develop 
a new reporting series to accommodate the calculation of a butter- 
fat differential under Order 1. The end proponents seek can be 
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achieved in large measure by the use of the same butter value now 
used in the computation of the present differentials under Orders 
1, 2, and 15. A lowering of the factor from 120 to 115 will provide 
more appropriate butterfat and skim milk values. In addition, the 
rounding of the differential to the nearest even one-tenth cent will 
accommodate the problems of checkwriting under Orders 3, 4 
and 16. With these modifications, proponents’ proposal should be 
adopted as a means of providing better price alignment as among 
the orders here under consideration and with order prices in other 
regions. 


Exceptions filed by certain producer groups stressed, on the 
one hand, that the butterfat differentials should not be lowered 
and, on the other, that such differentials would not be lowered 
enough. However, on the basis of the various factors taken into 
consideration, as described above, the changes proposed herein 
appear to be a reasonable step at this time in providing price 
alignment in the Northeast and inter-regionally. 


3. Expense of Administration. The maximum allowable rate of 
expense of administration under Order 2 should be increased to 
4 cents. Such payment should continue to be applicable to the 
total quantity of pool milk received by the handler from dairy 
farmers at plants or from farms in a unit operated by the handler 
directly or at the instance of a cooperative association of pro- 
ducers. 


The Act requires that handlers shall pay the cost of operating 
an order through an assessment on milk handled. The present 
maximum allowable rate of payment of 2 cents per hundredweight 
has not provided sufficient funds in the last several years to cover 
the administrative expenses necessarily incurred by the market 
administrator and, in addition, to maintain a reasonable operating 
reserve. 

Experience in the operation of Federal orders generally has 
shown the need for maintaining an operating balance in the ad- 
ministrative fund sufficient to cover about 9 months’ normal ex- 
penses. This reflects 6 months’ operating costs which is the ap- 
proximate time which would be required to complete audits and 
close out the office in the event the order should be withdrawn or 
terminated. The remainder of the balance in such circumstances 
would be needed for severance pay for the employees involved. 


For each of the years between 1961 and 1967, the operating 
balance at the beginning of the year was equivalent to between 
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8.9 and 9.8 months’ average expenditure during the year. In 
1968 the operating balance at the beginning of the year provided 
less than 8 months’ cost of operation for the year and at this time 
is below 6 months’ estimated cost. 


Beginning in 1966, actual expenditures have exceeded income 
each year. The estimated expenditures for the current year ex- 
ceed estimated income by $545,000. This is more than double 
the amount by which expenses exceeded income in 1968. 


While handlers expressed concern at the proposal to double the 
allowable rate of payment, it must be recognized that the rate 
here being established is a maximum rate only. The actual rate 
will be set at such lesser rate as is estimated necessary to cover 
expenses and maintain the reserve to an estimated 9 months’ 
operating cost. It is the policy of the Department to expend only 
those funds prudently necessary to properly administer the order. 
If at any time the reserve fund should exceed that deemed neces- 
sary, the effective rate would, of course, be reduced. 


Other order changes not specifically discussed in this decision 
remove obsolete language or are conforming changes necessary 
to accommodate the announcement by the market administrator 
of prices in accordance with the conclusions hereinbefore set forth. 


RULINGS ON PROPOSED FINDINGS AND CONCLUSIONS 


Briefs and proposed findings and conclusions were filed on be- 
half of certain interested parties. These briefs, proposed findings 
and conclusions and the evidence in the record were carefully con- 
sidered in making the findings and conclusions set forth above. 
To the extent that the suggested findings and conclusions filed by 
interested parties were inconsistent with the findings and conclu- 
sions set forth herein, the request to make such findings or reach 
such conclusions are denied for the reasons previously stated in 
this decision. 


GENERAL FINDINGS 


The findings and determinations hereinafter set forth are sup- 
plementary and in addition to the findings and determinations 
previously made in connection with the issuance of each of the 
aforesaid orders and of the previously issued amendments there- 
to; and all of said previous findings and determinations are hereby 
ratified and affirmed, except insofar as such findings and determi- 
nations may be in conflict with the findings and determinations 
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set forth herein. The following findings are hereby made with 
respect to each of the aforesaid orders: 


(a) The tentative marketing agreement and the order, as here- 
by proposed to be amended, and all of the terms and conditions 
thereof, will tend to effectuate the declared policy of the Act; 


(b) The parity prices of milk as determined pursuant to sec- 
tion 2 of the Act are not reasonable in view of the price of feeds, 
available supplies of feeds, and other economic conditions which 
affect market supply and demand for milk in the marketing area, 
and the minimum prices specified in the proposed marketing 
agreements and the orders, as hereby proposed to be amended, 
are such prices as will reflect the aforesaid factors, insure a suffi- 
cient quantity of pure and wholesome milk, and be in the public 
interest; and 


(c) The tentative marketing agreement and the order, as here- 
by proposed to be amended, will regulate the handling of milk in 
the same manner as, and will be applicable only to persons in the 
respective classes of industrial and commercial activity specified 
in, a marketing agreement upon which a hearing has been held. 


RULINGS ON EXCEPTIONS 


In arriving at the findings and conclusions, and the regulatory 
provisions of this decision, each of the exceptions received was 
carefully and fully considered in conjunction with the record 
evidence pertaining thereto. To the extent that the findings and 
conclusions, and the regulatory provisions of this decision are 
at variance with any of the exceptions, such exceptions are hereby 
overruled for the reasons previously stated in this decision. 


MARKETING AGREEMENT AND ORDER 


Annexed hereto and made a part hereof are two documents en- 
titled respectively, “Marketing Agreement Regulating the Han- 
dling of Milk in Certain Specified Marketing Areas,” and “Order 
Amending the Orders Regulating the Handling of Milk in Certain 
Specified Marketing Areas,” which have been decided upon as the 
detailed and appropriate means of effectuating the foregoing 
conclusions. 

It is hereby ordered, That all of this decision, except the at- 
tached marketing agreement, be published in the Federal Register. 
The regulatory provisions of said marketing agreement are iden- 
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tical with those contained in the orders as hereby proposed to be 
amended by the attached order which will be published with this 
decision. 

DETERMINATION OF REPRESENTATIVE PERIOD 


The month of February 1969 is hereby determined to be the 
representative period for the purpose of ascertaining whether 
the issuance of the attached order, as it hereby proposes to amend 
the orders, as amended, regulating the handling of milk in the 
certain specified marketing areas, is approved or favored by 
producers, as defined under the terms of each of the orders, as 
amended and as hereby proposed to be amended, and who, during 
such representative period, were engaged in the production of milk 
for sale within the aforesaid marketing areas. 


Signed at Washington, D.C., on August 20, 1969. 


RICHARD E. LYNG, 
Acting Secretary. 


COURT DECISION 


FAIRMONT FOODS COMPANY v. CLIFFORD M. HARDIN, Secretary of 
Agriculture. Decided February 3, 1971. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Before TAMM, LEVENTHAL and WILKEY, Circuit Judges. 


LEVENTHAL, Circuit Judge: This action was brought by the 
appellant Fairmont Foods to obtain review of a decision of the 
Secretary of Agriculture upholding the validity of a location differ- 
ential provision of the Federal Milk Marketing Order for the 
Nebraska-Western Iowa Marketing area, 7 C.F.R. § 1065.51 
(1965). The District Court sustained the Secretary’s motion for 
summary judgment. We reverse. 


I. The General Regulatory Scheme 


Although the mechanics of milk regulation have been described 
elsewhere,' a brief review of the regulatory scheme will provide 
a helpful background for consideration of the issues raised by 
this appeal. 





1. See, e.g., H. P. Hood & Sons, Inc. v. United States, 307 U.S. 588 (1939). 
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The Agricultural Marketing Agreement Act of 1937, as amend- 
ed, 7 U.S.C. § 601 et seq. (1964), places upon the Secretary of 
Agriculture primary responsibility for establishing and maintain- 
ing “such orderly marketing conditions for agricultural commodi- 
ties in interstate commerce as will establish, as the prices to farm- 
ers, parity prices. ...’ 2 The Secretary is thus authorized to issue 
orders regulating the handling of milk and other commodities. 
Under the Act, any handler of milk subject to an order may file a 
written petition with the Secretary of Agriculture for adminis- 
trative review of the order.* The decision of the Secretary on such 
petition is subject to judicial review in the District Court.’ 


Section 8c(5) (A) of the Act provides for the classification of 
milk according to the way in which it is used, and for the estab- 
lishment of minimum prices to be paid for each class of milk by 
handlers.’ In a market-wide pooling order such as the Nebraska- 
Western Iowa Order involved here, the handlers do not pay these 
class prices directly to individual producers. Instead, each handler 
pays the producers with whom he deals a uniform or “blend” 
price based upon the way milk is used by all handlers throughout 
the marketing area—that is, how much in fluid form and how 
much in the various manufactured forms, such as cheese. To take 
account of the discrepancy between the uniform blend price and 
the different use value of milk to a particular handler a ‘“‘producer 
settlement fund” is established. A handler whose use of milk in 
high-value Class I (fluid milk) form is more than average in the 
market must pay into the producer settlement fund; a handler 
whose Class I usage is lower than average receives payment from 
the fund so that he can pay his producers the blend price. 


The price payable for each use classification in a particular milk 
order must, according to the Act, be “uniform as to all handlers.” 7 
The uniform price is subject to three (and only three) adjust- 
ments—namely for 


““(1) volume, market, and production differentials custom- 
arily applied by the handlers subject to such order, (2) the 
grade or quality of the milk purchased, and (3) the locations 


2. 7 U.S.C. § 602(1) (1964). 

. 7 U.S.C § 608¢(15) (A) (1964). 
4. 7 U.S.C. S$ 608e (15) (B) (1964) 

&. 7 UBC. § 6O8e(5) (A) (1964) 

6. 7 C.F.R § 1065.81 

7. 7 U.S.C. § 608e(5) (A) (1964). 
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at which delivery of such milk, or any use classification there- 
of, is made to such handlers.” * 


It is the third adjustment, or “location differential,” which is in- 
volved in this appeal. 


Il. The Marketing Order and the Secretary’s Decision 


On July 15, 1964, notice was given that the Department of Agri- 
culture would hold a hearing on several proposed amendments to 
Milk Order No. 65, Milk in the Nebraska-Western Iowa Marketing 
Area.” The Notice of Hearing included three amendments pro- 
posed by the Nebraska-Iowa Nonstock Cooperative Milk Associa- 
tion, hereafter Coop. The first proposed an enlargement of the 
marketing area to include the entire Nebraska panhandle, the 
eleven western counties of Nebraska to be designated as the West- 
ern Zone, the previous area covered by the Order to be designated 
as the Eastern and Central Zones. The second proposal related 
to Section 1065.51 of the Order,'® which at that time provided a 
uniform Class I price consisting of the basic formula price plus 
$1.40 per cwt. The second amendment proposed to make that 
price applicable to the expanded marketing area. The third pro- 
posal related to Section 1065.53 of the Order,''! which at that time 
provided for location adjustments to handlers for milk received 
from producers at a pool plant located more than 80 miles from 
certain designated cities. The third amendment proposed a new 
section, “Location Adjustments to Handlers,” which would retain 
the previous provision, and further provide that the price com- 
puted in § 1065.51(a) shall be increased 15 cents on all milk 
received from producers at plants located in the Central Zone 
and increased 40 cents on all milk received from producers at 
plants located in the Western Zone. 


The Department’s decision and Amending Order,'* issued Feb- 
ruary 4, 1965, by Assistant Secretary George Mehren, took these 
actions: First it designated the area already covered by Order 65 
as the Eastern and Central Zones, and added the eleven counties 
of the panhandle, which were designated as the Western Zone. 
As to the second and third proposals, the technique set forth in 
the Amending Order was a revision in the Class I price provisions 
of the Order whereby the Class I differential over the formula 


8. Id 


9. 29 Fed. Red. 9802. 
10. 7 C.F.R. § 1065.51 
11. 7 C.F.R. § 1065.53. 


12. 30 Fed. Reg. 1857. 
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price was held at $1.40 per cwt. for pool plants in the Eastern 
Zone, and was increased to $1.55 for plants in the Central Zone, 
and to $1.80 for plants in the Western Zone.'!* The Secretary’s 
decision, which set forth findings and conclusions, contains in 
section 6, “Class I price,” a discussion of the reasons for the 15 
cent and 40 cent increases in minimum Class I price, (above the 
base price for plants in the Eastern Zone) in the case of milk 
delivered to plants in the Central and Western Zones, respectively. 


The Secretary’s decision was based on two factors. The first 
was the need to reflect “the cost of moving milk [to the Central 
and Western Zones] from the areas where supplemental supplies 
must be obtained” (i.e., from the receiving station at Grand Is- 
land, in the Eastern Zone, or from Minnesota and Wisconsin). 


The second reason cited by the Secretary in support of these 
differentials was the need for a proper alignment of the uniform 
price with the prices of competing markets. The markets referred 
to are the Eastern Colorado and Black Hills areas, which are regu- 
lated under other Orders.’ 


Following the promulgation hearing, Fairmont filed a petition 
for administrative review with the Secretary of Agriculture. The 
Judicial Officer to whom the Secretary delegated authority adopted 
verbatim the findings of fact in the 1965 Decision accompanying 
the Amending Order, and dismissed Fairmont’s objections to the 
Amending Order. The opinion of the Judicial Officer expanded 
somewhat on the first ground of decision in the Amending Order, 
that relating to supply shortages in the Central and Western 
Zones. He viewed these deficits as part of a broader pattern, 
wherein milk supplies grew generally shorter as one proceeded 
west from the Minnesota-Wisconsin dairy complex. As a result, 
“milk has an increased value as it moves west from the areas of 
surplus production, that is, Minnesota and Wisconsin, and... 
while there are seasonal surpluses of milk in the Western and 
Central Zones, to some extent supplemental supplies are imported 
into the Central and Western Zones.” 


Fairmont filed a complaint in the District Court on November 
3, 1967, seeking judicial review of the Department’s decision, as 


13. 7 CFR, § 1065.51(a) (Rev. Jan. 1, 1966) 
14. 7 C.F.R. § 1137 (Eastern Colorado); 7 C.F.R. § 1075 (Black Hills). 
15. In re Fairmont Foods, AMA Docket No. 65-1, at 17. 
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well as injunctive, declaratory and monetary relief.1° Thereafter 
both parties moved for summary judgment, and on October 1, 
1969, the District Court entered an order granting the Govern- 
ment’s motion and denying Fairmont’s. This appeal followed. 


III. The Requirement that Findings of the Secretary Justify 
Differentials From the Uniform Prices in Minimum Milk 
Price Orders by Reference to the Limited Grounds Author- 
ized by Congress 


In assessing the validity of these differentials, it is important 
to keep in mind the limited scope of authority that Congress dele- 
gated to the Secretary in the field of milk marketing regulations. 
This is not a case where the power of an agency or officer is 
bounded only by the broad Congressional mandate that it be 
exercised in the “public interest.” As emphasized by recent court 
decisions,'* the text and legislative history of this statute '* make 
it plain that the Secretary was required to operate within the 
narrow confines of powers expressly granted. In any milk order 
he was required to set uniform minimum prices payable by han- 
dlers subject to the order. He was authorized to make only cer- 
tain adjustments and these were to “compensate or reward the 
producer for providing an economic service of benefit to the 
handler.” '® 


The pertinent principles are appropriately developed by close 
attention to the Supreme Court’s Zuber opinion. Zuber involved 
an Order requiring handlers to pay producers located at certain 
distances from the marketing area—‘‘nearby farmers’”—higher 
prices than are paid to producers located at greater distances 
from such areas. Having abandoned the attempt to justify these 
differentials as “location adjustments,” which had failed in this 
court,2° the Government tried to fit them within the scope of 
“market .. . differentials customarily applied by the handlers.” *' 
The Court noted that the Congressional purpose behind allowing 


16. As monetary relief, Fairmont seeks a judgment directing the Secretary to cause to be 
refunded to Fairmont all overpayments made by it under Milk Order 65 as a result of 
the differentials. It should be noted that the Order was amended again in 1968, and the 


Nebraska zones were substantially altered. 33 Fed. Reg. 6624. Thus this case involves only 
the amounts that Fairmont was obligated to pay from 1965 to 1968. 
17. Zuber v. Allen, 396 U.S. 168 (1969); Blair v. Freeman, 125 U.S.App.D.C. 207, 370 


F.2d 229 (1966). 

18. Congress wrote the act with narrow standards to avoid any possible claim of unconsti- 
tutional delegation of legislative power grounded on the 1935 decisions of the Supreme Court. 
H.R. Rep. No. 1241, 74th Cong., Ist Sess. (1935). 

19. Zuber v. Allen, supra, at 184. 

20. Zuber v. Allen, 131 U.S.App.D.C. 109, 402 F.2d 660 (1968). 

21. 7 U.S.C. 


§ 608c(5)(B) (1964). 
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these differentials is “illumined by the character of the other 
statutory differentials for ‘volume,’ ‘grade or quality,’ ‘location,’ 
and ‘production,’ all of which compensate or reward the producer 
for providing an economic service of benefit to the handler.” ** 
Since the Secretary failed to advance sufficient justification for 
the nearby differentials in terms of economic service of benefit to 
handlers, the Court concluded that they fell outside the scope of 
his authority and were therefore invalid. 


To summarize and emphasize, the regulatory scheme results in 
uniformity among the handlers covered by a milk marketing order, 
with additional economic burdens being permitted only for eco- 
nomic reasons, to “compensate or reward the producer for pro- 
viding an economic service of benefit to the handler.” Zuber, 
supra, at 184. This is a sound objective of governmental regula- 
tion, and one which the courts are and should be vigilant to 
preserve. It is for that reason that Zuber requires the Secretary 
to demonstrate, as a prerequisite to imposing the burden of price 
differentials on handlers, that the burden is imposed for the pur- 
pose of reflecting an economic service of benefit to the handler.** 


IV. The Secretary’s Decision and Order Do Not Justify the Ad- 
ditional Burdens Placed on Handlers in the Central and 
Western Zones of Nebraska 


We conclude that the differentials at issue here fail to meet the 
pertinent tests. We can find no substantial evidence of record to 
support the Secretary’s findings, either (a) as to milk deficits and 
movements within Nebraska, or (b) as to market disruptions in 
the neighboring market subject to the Colorado Order. Absent 
such evidence of economic service of benefit to the handler, the 
differentials in this Order have not been supported with justifica- 
tion required under the statute. 


A. Contention of Justification in Terms of Deficits Within Ne- 
braska 


The first premise of Assistant Secretary Mehren for justifica- 
tion of these differentials was that supplemental milk is needed 


22. 396 U.S. at 183-84. 

23. The Secretary argues, among other things, that the differentials set by this Order are 
based on the “locations at which delivery ... is made to... handlers,” and thus fit within 
the literal definition of a location adjustment permitted by the Act. 7 U.S.C. § 608e(5) (A) 
(3). We cannot agree, however, that a mere difference in location is sufficient reason to 
require one handler to pay higher prices than another governed by the same Order. There 
must still be some relation between the price differential and economic benefit. 
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in the Central and Western Zones, at least in the months of short 
supply. He found that the differentials in the Order reflect the 
cost of moving supplemental milk from the Eastern Zone to the 
Central and Western Zone plants, and also reflect the incremental 
cost of these zones, over and above the Eastern Zone, in receiving 
imports from Minnesota and Wisconsin.** 


The Judicial Officer used a broader frame of reference for up- 
holding the order, stating that the market area as a whole was a 
deficit market requiring imports of milk from the Minnesota- 
Wisconsin region, that milk has increased value as it moves west- 
ward from the surplus area of Minnesota and Wisconsin, and 
that while there are seasonal surpluses in the Central and Western 
Zones to some extent supplemental supplies are imported into 
these zones. 


Thus the Agriculture officials painted Western and Central 
Nebraska as an area of short milk supply. When we study the 
record it becomes plain that whereas the national pattern for milk 
includes a volume moving west from Minnesota-Wisconsin, within 
the state of Nebraska the basic pattern of milk supplies is from 
west to east—a kind of localized cross-current that is traverse 
to the national movement of milk westward from Wisconsin. The 
Secretary may take account of large trends and flows when formu- 
lating regulatory policies. Where, however, the specific area 
covered by a local milk marketing order is fairly characterized by 
a different trend, the regulation and its justification must take 
full account of the local movement. 


What is involved in the Secretary’s first justification of the 
Order before us is the movement of raw milk before it is pro- | 
cessed, not the distribution of processed milk by the handler into 
the consumer market. And while raw milk is imported into Ne- 
braska from the Minnesota-Wisconsin complex,” the exhibits in 
the record of the promulgation hearing show that within Ne- 
braska itself the dominant movement of raw milk is eastward 
from the Central and Western Zones (sometimes referred to to- 
gether as the “western zones”), and there is no significant move- 


24. The pertinent paragraphs in his findings appear at 30 Fed. Reg. 1857, 1861. c 
25. The record discloses that the Nebraska Coop at one and the same time ships milk west- 
ward (largely to Denver) and satisfies Nebraska demand by importing milk from states to i 
the east. Mr. Grant, the Coop’s chief witness, testified at least three times at the promulga- 
tion hearing regarding these imports from the east. (Tr. 25, 59-60, 210). Even Mr. Rasey, 


Fairmont’s chief witness, conceded that “because of economic factors involved it is better for 
the Association to ship into Denver at Class I prices and import milk east of the 
normal production area in order to supply handlers in the eastern end of the state.’ (Tr. 
304). 
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ment of milk westward to these western zones. We refer particu- 
larly to the data for 1963, as presented by the Coop itself in Ex- 
hibits 28 and 29. More than 11 million pounds of milk were trans- 
ferred from the Central Zone (North Platte) to the Eastern Zone 
(Grand Island), while only 222,000 pounds were transferred 
from the Eastern to the Central Zone. More than 2 million pounds 
were shipped from the Western Zone (Scottsbluff) to the east, 
and no milk was transferred to the Western Zone. The data for 
1964 in these exhibits follow the same pattern.*® 


To the extent that milk is shipped westward from the Eastern 
Zone the shipments do not go to the western zones of Nebraska 
(except for a relatively small offset to the Central Zone), but are 
movements that go almost entirely to Denver. Two salient con- 
clusions emerge. First, the Central and Western Zones are es- 
sentially areas of raw milk surplus, not deficit. The Coop found 
it necessary to return very little raw milk to those areas from 
the Grand Island station.** Second, even if there is occasional 
deficit in the western zones, it is due primarily to the fact that 
the Coop, for its own reasons, has first moved raw milk eastward 
from the Central and Western Zones into Grand Island and then 
moved milk westward into Denver.** The basic movement in Ne- 
braska, however, remains eastward. *° 


26. Exhibits 28 and 29 contain data for the first six months of 1964. During that period, 
more than 5.3 million pounds of raw milk were shipped from the Central to the Eastern 
Zone, while only 400,000 were shipped from the Eastern to the Central Zone. Trensfers from 
the Western to the Eastern Zone totalled more than 900,000 pounds, while transfers from 
the Eastern to the Western Zone were zero. 

27. Mr. Grant, the Coop’s chief witness, himself testified that although Fairmont Foods at 
Mitchell (Western Zone) purchased all of its supplies from the Coop, this milk came from 
the 34 Coop members located in the Western Zone (Tr. 32). ‘‘Normally,”’ according to Grant, 
“the local producers would be of sufficient supply to handle it. To my knowledge once or 
twice we may have supplemented it from producers at North Platte [in the Central Zone].” 
(Tr. 32-3). Mr. Grant also testified that three of the six non-Coop producers in the Western 
Zone supplied the Kimball Dairy at Kimball, Nebraska, and that this dairy supplemented its 
supplies through purchases from the Coop. But when asked where these supplements came 
from, Mr. Grant replied that they were sold by the 34 Western Zone members of the 
Coop (Tr. 33), indicating that Kimball Dairy too was able to meet its need solely through 
farmers located in the Western Zone. Mr. Grant also testified that the milk transferred from 
Scottsbluff to Grand Island was “‘not needed in the western section of the state.”’ (Tr. 207). 
Mr. Rasey, who represented Fairmont, stated that milk receipts from producers in Lincoln, 
Keith and Perkins Counties (all in the Central Zone) were sufficient to supply the Fairmont 
plant at North Platte, also in the Central Zone. 

28. Mr. Grant himself testified that the shipment of milk from Grand Island to Fairmont’s 
plant at North Piatte was at least partly due to the diversion into Denver of supplies 
obtained from Western Zone producers. (Tr. 205). 

29. We are completely unpersuaded by the effort to, refute this proposition which appears 
in the Government Brief (p. 12) as follows: 

“Fairmont appears to assert that the conclusion to be drawn .. . is that fluid 
milk moves from West to East in Nebraska. . .. Instead such milk often was either 
being gathered for shipment West to Colorado (Tr. 211), or to be sent to the 
cooperative’s manufacturing plant. In 1963, about 12,000,000 pounds of milk were 
transferred from the Grand Island plant to the Norfolk manufacturing plant... .” 
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The Government argues that the need for supplemental milk 
supplies in the western zones is evident from the fact of imports 
of milk into Nebraska from the east. But the record shows that 
while 11.4 million pounds were imported into Nebraska in 1963, 
7.1 million were exported to Denver, yielding a net import into 
Nebraska of about 4.3 million pounds for that year (Ex. 30). As- 
suming that all of this milk was transferred westward to the 
western zones, it is only one-third as great as the 12.9 million net 
pounds transferred in 1963 from the western zones to the Eastern 
Zone. The conclusion is inescapable that the imports were not 
needed to supply handlers in the Central and Western Zones, but 
rather to fill the requirements of handlers located in the Eastern 
Zone. This was the testimony of Fairmont’s witness (Rasey, Tr. 
304), it is supported by the data, and no contrary explanation 
appears in the testimony of any other witness. 


We move from the annual data to consider the possibility that 
in some months of the year handlers in the western zones will 
run short of raw milk. We see that even in September, 1963, when 
net imports into Nebraska reached their monthly high of 1.2 
million pounds (Ex. 30), there was still a net transfer to the 
Eastern Zone from the Central Zone of 395,000 pounds, and from 
the Western Zone of 175,000 pounds. These facts establish that 
imports from other states were for the benefit of handlers in the 
Eastern Zone, not the western zones. Although the record does 
not isolate demand and supply for the Eastern Zone, it is plain 
that month by month the handlers in the Eastern Zone require 
milk movements into that Zone to meet their needs, and at least 
part of these needs is satisfied by transfers from the western 
zones of Nebraska." In short, the Eastern Zone of Nebraska is 
a deficit area. The Department’s conclusion that the western 


As to the milk moving from the western zones to Grand Island and then to the 
Norfolk plant, this is definitely a move eastward (Norfolk being in the Eastern Zone, and 
indeed east of Grand Island). 

As to the milk moving from the western zones to Grand Island and then west to 
Colorado, this characteristic of the months of surplus (Govt. Br. 10) does not offset the fact 
that during this period the movement within Nebraska is eastward. Thus, October was the 
peak month in 1963 of shipments from Nebraska to Colorado (2,063,470 pounds). In that 
same month transfers from the Central to Eastern Zone (808,232 pounds) far exceeded 
transfers from Eastern to Central (14,361); and transfers from the Western to Eastern 
Zone (147,583 pounds) were not offset by any shipments to the Western Zone. 

30. Month by month, the total amount of raw milk entering the Eastern Zone, both from 
the western zones of Nebraska and from Minnesota-Wisconsin, exceeded the total amount of 
raw milk shipped from the Eastern Zone, both to Denver and to the western zones. For 
example, in November, 1963, while exports from Grand Island to Denver exceeded imports 
to the Eastern Zone from Minnesota-Wisconsin by almost 660,000 pounds, the net shipments 
to Grand Island from the western zones totalled about 1,040,000 pounds. Thus even in that 
month, the handlers in the Eastern Zone, including the Coop and its manufacturing plant, 
appear to have required 380,000 pounds of raw milk from elsewhere to meet their needs. 
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zones are a deficit area is not only unsupported by any data 
isolating demand and supply for the western zones,—an omission 
which, in context, is not without importance,—but is simply not 
supported by any substantial evidence whatever in the record 
before the court. 


If there is a slight deficit in the western zones on occasion, 
due to the Coop’s desire to take advantage of the higher Colorado 
prices, that does not warrant deviation from the uniform price 
payable by handlers, which the Act contemplates as the norm 
for milk marketing orders. For these exceptional situations, the 
Western and Central Zone handlers can pay higher prices on a 
private contract basis. But there is no reason to impose on these 
handlers a requirement to pay a higher minimum price all year 
around, and thereby put them at a severe disadvantage vis-a-vis 
their competitors handling milk in the Eastern Zone, on the 
theory that there is a general westward milk movement in Ne- 
braska, when in fact the predominant movement in Nebraska is 
eastward."! 


We have undertaken this rather detailed evidentiary review 
because it is with diffidence that we hold that the Secretary’s 
first ground of decision is not supported by substantial evidence 
on the record. Yet that is the only conclusion that we think can 
fairly be reached on this record. The Secretary’s observation 
that milk supplies generally move westward from Wisconsin and 
Minnesota does not establish that handlers in the western zones 
of Nebraska are dependent for their supplies of raw milk on 
producers in the Eastern Zone of that state. On the contrary, 
what this record shows is that farmers in western Nebraska are 
able themselves to meet the needs of handlers in western Ne- 
braska, and if they do not do so, it is because their own Coop 
insists that they first ship their milk eastward to a receiving 
station in eastern Nebraska. While normally the court defers to 
administrative expertise, the record is so devoid of support for 
the Secretary’s finding with respect to milk supplies and move- 
ments in Nebraska that the finding cannot be allowed to stand. 


31. Appellant argues that a western movement within Nebraska, even if proved, would 
not justify the imposition of these differentials, on the theory that a location differential 
must reflect not merely some economic benefit to the handler, but a particular kind of 
benefit—namely the transportation costs saved by the handler when the producer delivers the 
raw milk supplies near the prime marketing area. Since, according to appellant, the major 
Nebraska markets, like Omaha, are in the Eastern Zone, it is the Eastern, not Central and 
Western handlers who should pay the location differentials. We need not reach that question, 
since we are satisfied that there is no substantial westward movement within Nebraska in 
the first place. 
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B. Contention of Relationship to Colorado Milk Order 


This brings us to the second ground of the Secretary’s deci- 
sion, that price differences, when prices are compared to those 
set in orders for adjacent regions, necessitate the imposition of 
price differentials in the Nebraska order in order to avoid serious 
disruptions in the markets of adjoining regions. As contrasted 
with his first ground of decision, the Secretary here is focusing 
not on the distribution of raw milk to the handler, but rather 
the marketing of the finished product by the handler. 


At the outset we observe that even if we were to uphold the 
Secretary’s findings on the second ground, we cannot say that his 
error as to the first would necessarily be immaterial. It is not 
clear that the Secretary would have “made the same ultimate 
finding with the erroneous findings or inferences removed from 
the picture.” NLRB v. Reed & Prince Mfg. Co., 205 F.2d 131, 
139 (1st Cir.), cert. denied, 346 U.S. 887 (1953). See also Braniff 
Airways, Inc. v. CAB, 126 U.S.App.D.C. 399, 379 F.2d 453 
(1967). The Secretary’s decision to remedy the market situation 
in Eastern Colorado through price differentials in Nebraska, 
may have been materially influenced by the arguments and his 
conclusion that these differentials would serve at the same time 
to remedy the milk deficit he had concluded existed in the western 
zones. Had the latter problem been removed from consideration 
the Secretary might well have chosen to solve the former by us- 
ing the more refined technique of compensatory payments within 
the Eastern Colorado Order itself. That possibility would have 
had to be explored on remand. 


We need not pause long over the problem, since we find that the 
Secretary’s second grovnd, like the first, is unsupported by the 
record. The requirement of substantial evidence supporting sali- 
ent findings is particularly important here, where the Secretary 
has chosen a broad rather than refined remedy as a means of 
solving the alleged problem of market disruptions in Eastern 
Colorado. In seeking to handle this problem through the Ne- 
braska-Western Iowa Order, the Secretary has imposed the bur- 
den of higher prices on all handlers receiving milk within the 
Central and Western Zones, whether or not they intend to market 
that milk in Colorado. As an alternative, the Secretary could 
have added to the Eastern Colorado Order a requirement that 
handlers pay a compensatory charge on all milk purchased from 
producers outside the area and marketed within it. In that case 
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the handlers would have had to bear the burden only if and when 
they entered the Colorado markets.* 


Such a change in the Colorado Order, reflecting the handler’s 
competitive advantage from the purchase of “‘outside” milk, would 
be valid. 


In Lehigh Valley Coop v. United States ** the Supreme Court 
invalidated a provision in the New York-New Jersey Order for 
compensatory payments, payable to the pool’s producers by a 
handler who brought outside milk into the area for fluid consump- 
tion. The Court did not say that compensatory charges are in- 
valid per se, but only that the charge at issue bore no relation to 
the handler’s competitive advantage.** The Court was careful to 
say: “As has been pointed out (note 13, supra), there are other 
means available [to put handlers of pool and non-pool milk on a 
competitive par], while affording protection to pool producers, 
without imposing almost insuperable trade restrictions on the 
entry of nonpool milk into a marketing area.” ** Note 13, referred 
to by the Court, listed several means of calculating the compensa- 
tory payment, including the difference between the Class I Order 
price and the actual cost to the handler of the nonpool milk. We 
conclude that the Third Circuit was sound in concluding that 
Lehigh Valley “did not strike down all compensatory payments, 
rather it found that the particular rate of payment involved 
therein was invalid.” *¢ 


We are not required to consider whether, as one court seems 
to have held,*’ the Secretary is forbidden from preventing market 
disruptions in one market by inserting differentials in the order 
governing another market. But we do think that his use of a re- 
quirement that is more burdensome and less refined than an 


32. Indeed if a particular handler distributed a high enough percentage of his milk in 
Eastern Colorado, he would be subject to being ‘“‘regulated’’ under that order, and in that 
event the Secretary could require that handler to pay the minimum prices set by the Eastern 
Colorado Order for all Class I milk purchased by him, including milk which he did not 
distribute in Eastern Colorado. See Lewes Dairy v. Freeman, 401 F.2d 308 (3d Cir. 1968), 
cert. denied, 394 U.S. 929 (1969). 

We need not consider whether Lewes Dairy was rightly decided on its facts. We take it 
as obvious that at some point a handler may be so substantially, or perhaps predominantly, 
identified with a marketing area as to be subject to complete regulation under the order for 
that area. 

33. 370 U.S. 76 (1962). 

34. The provision called for payment of an amount equal to the difference between Class I 
and Class III prices prevailing under the Order for the same volume of milk. 

35. 370 U.S. at 98. 

36. Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 314 (3rd Cir. 1968), cert. denied, 394 
U.S. 929 (1969). 

37. Sunny Hill Farms Dairy Co. v. Freeman, 307 F. Supp. 392 (E.D. Mo. 1969). 
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available alternative requires very careful scrutiny of the evi- 
dence relied on as a basis for his findings. “‘[T]he use of a sweep- 
ing rather than a more refined administrative remedy may, at 
least in some instances, represent an improvident use of adminis- 
trative discretion, in the absence of stated justification. Burling- 
ton Truck Lines v. United States, 371 U.S. 156, 173-74 (1962).” 
Greater Boston Television Corp. v. FCC, —U.S. App. D.C. —, 
— F.2d — (November 13, 1970), Slip Opin, at 38. 


Assuming that the Nebraska-Western Iowa Order is a proper 
vehicle for remedying market disruptions in the Eastern Colorado 
market, there must be substantial evidence of such disruption in 
order to justify the imposition of such price differentials for this 
purpose. Mere speculation is no warrant for deviating from a 
principle as paramount as that of uniform price structure within 
a single order, particularly where the Secretary has other tech- 
niques available. 


We can find no basis for the Secretary’s findings beyond mere 
speculation, and therefore conclude that his second ground of 
decision, like the first, must fail. The crucial fact emerging from 
the testimony at the promulgation hearing is that while there was 
very little milk sold by Nebraska handlers in Colorado, Colorado 
handlers accounted for a substantial share of milk marketing in 
western Nebraska. Mr. Grant, for example, testified that he knew 
of no sales by any Nebraska handlers in Colorado, except for 
Fairmont’s small contract with the Sterling, Colorado, public 
schools. (Tr. 232-33). On the other hand, Mr. Grant estimated 
that 3 out of 10 handlers operating in the Western Zone of Ne- 
braska, were regulated under the Eastern Colorado Order. (Tr. 
52-3). Mr. Davidson, who also testified in favor of the Order, 
stated that Colorado handlers, specifically Beatrice, Safeway, and 
3orden were selling in Western Nebraska. In fact he admitted 
that the ‘‘only area of competition . . . between eastern Colorado 
handlers and those regulated under the present Nebraska-Western 
Iowa order would be in the [Nebraska] panhandle area.” (Tr. 
269). 


The Secretary does not deny these facts, and attempts to cope 
with them by arguing that he should be allowed to prevent market 
disruption before it actually occurs. Administrative and execu- 
tive expertise certainly encompasses some powers of prediction 
not shared by those less familiar with the intricacies of the par- 
ticular field, but such powers, like any others, must be justified 
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by reference to objective evidence. There must be a rational basis 
of record for invoking the concept of a preventative remedy. We 
think that the Secretary failed to meet that standard. The record 
offers nothing but generalizations of broad westward movements, 
and these do not support the inference that there will be specific 
movements of processed milk from western Nebraska to eastern 
Colorado when these have not taken place in the past, and indeed 
the movement has gone from Colorado to western Nebraska. As- 
suming that intra-Order differentials may constitute a proper 
means of dealing with dislocations between western Nebraska 
and eastern Colorado, there was insufficient need in this case for 
their application. 


V. Remedy 


There remains the problem of remedy.** Since, as noted 
earlier,” the Order under review was replaced in 1968 by a new 
Order, no prayer for injunction need be considered. As to dam- 
ages, we think that Fairmont is entitled to recover overpayments 
which it made pursuant to this invalid Order. The Secretary 
argues that had the invalidity of this Order been apparent at 
the time, he would have chosen to replace the differentials with 
a single Order price, one which would have been higher than 
the 1965 Eastern Zone price. Thus, according to the Secretary, 
not all, if any, of Fairmont’s payments above the Eastern price 
‘an be considered overpayments subject to refund. This argu- 
ment, based as it is on mere conjecture and supposition, ignores 
the fact that such alternative measures were not utilized, that 
the Secretary in fact assumed that his Order was valid and im- 
posed the price differentials on the basis of that assumption. We 
are not persuaded by the argument that had Fairmont not been 
required to pay a differential, it might have been required to pay 
the same price anyway as a result of some alternative regulatory 
scheme. As for the feasibility of refunding these overpayments, 
the Judicial Officer himself has noted that the Order contains a 
reserve fund to protect handlers against any damages sustained 
as a result of invalid price orders. In view of the ease with which 
payments can be made once determined, we remand to the Dis- 


38. Appellant suggests other grounds for reversal; including its assertion that the Order 
sets up a “trade barrier” in violation of Section 8c(5)(G) of the Act, and that appellant 
was denied adequate notice of the issues to be explored at the promulgation hearing. Because 
our decision thus far is sufficient to dispose of this appeal in appellant’s favor, we find 
it unnecessary to reach these additional points. 

39. See note 16, supra. 
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trict Court on the issue of damages, with direction to enter judg- 
ment for appellant on the amount ascertained after appropriate 
proceedings. 


Remanded. 


COURT DECISION 


DAIRYMEN’S LEAGUE COOPERATIVE ASSOCIATION, INC. v. CLIFFORD 
M. HARDIN, Secretary of Agriculture. Decided Feb. 2, 1971. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PALMIERI, J. 


Plaintiff herein has moved, and respondent has cross-moved, 
for summary judgment pursuant to Rule 56, Fed. R. Civ. P. Plain- 
tiff has brought this proceeding to review the decision of the 
Judicial Officer of the United States Department of Agriculture 
under the Agricultural Adjustment Act of 1937 as amended (7 
U.S.C. 608c(15) (b)) as a result of which decision plaintiff’s 
plant at Spring Mills, Pennsylvania, was held to be a “temporary 
pool plant” under § 1002.28(d) of Order No. 2 for the months 
of February, March and April, 1964, and plaintiff was subjected 
to the obligations of a temporary pool plant, i.e., it was forced to 
pay to the Producer’s Settlement Fund the sum of $61,687.97. 


Plaintiff, a co-operative association of producers, is a handler 
subject to Order No. 2 (7 C.F.R. 1000.2, et seq.) regulating the 
handling of milk in the New York-New Jersey marketing area. 
In the hearing before the Judicial Officer, plaintiff complained 
that the Market Administrator for Order No. 2 erroneously de- 
termined that one of its plants located at Spring Mills, Pennsyl- 
vania, was a temporary pool plant under Order No. 2 for the 
three month period in question, with the result that plaintiff 
was billed by the Market Administrator with audit adjustments 
for these months. A hearing was held in New York City before 
Hearing Examiner John Curry, who recommended a decision 
favorable to the plaintiff. Respondent herein filed exceptions, and 
oral argument was heard by Judicial Officer Thomas Flavin in 
Washington, D. C. on September 20, 1967. In his opinion and 
order (AMA Docket No. M 2-22) filed December 22, 1969, the 
Judicial Officer found that plaintiff was correctly charged with 
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the controverted sum. It is from that decision that plaintiff now 
appeals. 


The controversy before the Judicial Officer and reviewed by 
this court concerns 31 tank trucks of milk which left plaintiff’s 
Spring Mills plant and which were ultimately delivered to New 
Jersey plants in the marketing area regulated by Order No. 2. 
Before arriving at those New Jersey plants, however, the tank 
trucks went to the premises of the plant at Royale Dairy, Lewis- 
town, Pennsylvania, where they were retagged but not unloaded. 
Under the scheme of the regulation involved here (see appendix 
for relevant portions of the statute), if the milk is considered 
“received” at the Royale plant, the Spring Mills plant will not be 
considered a pool plant. If, on the other hand, the milk is deter- 
mined not to have been “received” at the Royale plant, it will be 
considered directly received from the Spring Mills plant, thus 
making that plant a pool plant subject to the audit adjustments 
in question. Thus the legal issue we consider is whether these 
tanks may be considered first received at the Royale Dairy Plant 
or at the New Jersey plants. 


In the first instance, it must be noted that the review power 
of this court in a case such as this is strictly limited. “The power 
of the District Court in reviewing the decision of the Secretary, 
following his adjudicatory hearing, is not a de novo fact finding 
process. It is limited to a determination whether the rulings of 
the Secretary are in accordance with the law and his findings 
are supported by substantial evidence. If they are, they may not 
be overturned.” Lewes Dairy, Inc. v. Freeman, 401 F. 2d 308, 
315 (3rd Cir. 1968), cert. denied, 394 U.S. 929 (1939). Especially 
in agricultural matters, “the Supreme Court has admonished us 
that interpretations of a statute by officers who, under the statute, 
act in administering it as specialists advised by experts, must be 
accorded considerable weight by the courts. If ever there was a 
place for that doctrine, it is, as to milk, in connection with the 
administration of this Act because of its background and legisla- 
tive history.” Queensboro Farms Products, Inc. v. Wickard, 137 
-F 2d 969 (2d Cir. 1943). See also Crowther v. Seaberg, 312 F. 
Supp. 1205 (D. Colorado 1970). 


Thus, the fact that this court may differ with the opinion of the 
Judicial Officer is of no consequence. Our only inquiry must be 
whether there is “substantial evidence” on the record to support 
his findings of fact and whether his legal conclusions are “in ac- 
cordance with the law.” 
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The Judicial Officer found the following facts: 


During the months of February, March, and April, 1964, plain- 
tiff operated a plant in Spring Mills, Pennsylvania, at which it 
received milk from its member farmers; as of February, 1964, 
this plant was not a pool plant under Order No. 2; plaintiff sold 
the milk it received from its members to Warrenville Milk Prod- 
ucts, Inc., a New Jersey corporation wholly owned by Zausner 
Foods Corp.; in the three month period at issue, 31 tank truck 
loads of milk received at the Spring Mills plant of plaintiff from 
its members and sold to Warrenville were shipped in accordance 
with instructions from Warrenville to the premises of a plant in 
Lewistown, Pennsylvania, operated by Royale Dairy, Inc., which 
had purchased the milk from Warrenville; the truck dispatcher 
handling the milk was notified by an agent of Warrenville of the 
routing of the trucks, both as to the Royale destination and the 
ultimate destination; when the truckloads of milk arrived at 
Royale, Royale recorded receipt of the milk and retagged the 
trucks; Royale had resold the milk to Major Smith, Inc., a New 
Jersey corporation also wholly owned by Zausner Foods, Inc. 
which resold it to the New Jersey plants which were the ultimate 
destinations; and finally, plaintiff paid the hauling charges to the 
Royale plant and Major Smith, Inc. paid the hauling from Royale 
to the plants of its customers. 


It cannot be said that any of these conclusions of fact are in- 
supportable on the record. At both hearings (that before Hearing 
Officer Curry and that before Judicial Officer Flavin) a great 
deal of contradictory evidence was adduced, especially as to the 
alleged pre-routing of the trucks. It cannot be said that there was 
not substantial evidence supporting the factual determinations 
made by the Judicial Officer. Plaintiff, in his brief (pages 8-12), 
cites a great many facts found by the Hearing Officer. These facts 
were not binding on the Judicial Officer, nor do they bind this 
court. 7 C.F.R. 900.64 clearly characterizes the Hearing Officer’s 
report and findings of fact as a proposal and the order of the 
Secretary of Agriculture (represented herein by Judicial Officer 
Flavin) as the “final order” made “upon the basis of the record.” 
7 C.F.R. 900.67. Thus, it is the findings of the Judicial Officer 
that are to be considered in this action, and this court finds that 
they are supported by the record. 


Nor can it be said that the Judicial Officer’s conclusions of law 
are not in accordance with the law. The litigants herein have 
submitted a great many conflicting administrative rulings, plain- 
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tiff arguing that his cases stand for the proposition that unloading 
is unnecessary to constitute ‘‘receipt’”’ for the purposes of Order 
No. 2. The Judicial Officer carefully reviewed plaintiff’s cases 
(many of which were his own decisions) and found them clearly 
distinguishable from the case at bar. He found that in those 
cases [Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 
969 (2d Cir. 1943), affirming 1 A.D. 146; In re Fiorlet Products 
Corp., 11 A.D. 251 (1952); In re M. H. Renken Dairy Co., 11 
A.D. 264 (1952); and Wetmiller Dairy and Products Co. Ine. v. 
Wickard, 149 F. 2d 330 (2d Cir. 1945), affirming 2 A.D. 30 
(1943) ] the issue was that of the classification of cream which 
was under the ownership and control of a handler who operated 
several plants. Classification of milk under the order at that time 
was made according to the form in which milk was moved from 
a plant. Those cases generally hold that the cream which came 
from one plant of a handler to another was within the orbit of 
operations of the second plant and was legally classifiable in the 
form in which it left the second plant, i.e., it was considered “re- 
ceived” there. The Judicial Officer noted in his review of these 
cases that the producers benefitted thereby because treatment of 
the milk as moved from the plant into which it was not unloaded 
resulted in a higher classification than would be the case if the 
milk was not considered “received” there. 


This court is constrained to agree with the findings of the 
Judicial Officer. Fundamental to his decision and ours is the evi- 
dence that the 31 tank trucks of milk in question were destined 
for the New Jersey plants before they left Spring Mills. Thus, 
it is apparent that the unnecessary retagging at the Royale plant 
was merely an attempt to qualify that plant as the plant to which 
the I-A classification would be allocated. The result for which 
plaintiff argues would permit token acts of retagging milk truck 
tanks at Royale’s plant coupled with a series of four sales trans- 
actions by two wholly owned subsidiaries of Zausner Foods Corp- 
oration to defeat pooling of this milk. Thus, as pointed out by 
the Judicial Officer, Zausner could obtain from plaintiff ‘milk 
for sale as Class I-A in the marketing area on a price basis some- 
thing less than Class I-A cost” (23 A.D. 1498, 1505). 


The Judicial Officer’s determination that the milk in question 
was not received at the Royale plant is in accordance with the 
law and cannot be said to be arbitrary or unreasonable. “Without 
a showing that the action of the Secretary was arbitrary, his ac- 
tion is presumed valid.” Lawson Milk Co. v. Freeman, 358 F. 2d 
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647, 649 (6th Cir. 1966). “Where the construction of an adminis- 
trative regulation is in issue, great deference must be shown to 
the interpretation given it by the officers or agency charged with 
its administration.” Lawson, supra at 650. 


Accordingly, plaintiff’s motion for summary judgment is de- 
nied. Defendant’s motion for summary judgment is granted. 


It is so ordered. 


APPENDIX 


STATUTE AND ORDER NO. 2 PROVISIONS INVOLVED 


Section 5(A) of the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C.A. 608(5) (A)), provides as follows: 


(5) In the case of milk and its products, orders issued 
pursuant to this section shall contain one or more of the 
following terms and conditions, and (except as provided in 
subsection (7)) no others: 


(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or 
providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time 
when payments shall be made for milk purchased from 
producers or associations of producers. Such prices shall be 
uniform as to all handlers, subject only to adjustments for 
(1) volume, market, and production differentials customarily 
applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (3) the locations at 
which delivery of such milk, or any use classification thereof, 
is made to such handlers. 


Pertinent Sections of Federal Milk Marketing Order No. 2 rela- 
tive to plants provide as follows: 


Sec. 1002.8 Plant. “Plant”? means the land, buildings, sur- 
roundings, facilities, and equipment, whether owned or 
operated by one or more persons, constituting a single ope- 
rating unit or establishment for the receiving, handling, or 
processing of milk or milk products as determined by the 
market administrator. 


Sec. 1002.28 Temporary pool plants. * * * 
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* * * * * 


(d) Any plant which for any month is not a pool plant 
because of failure to meet the requirements of paragraph 
(a), (b), or (c) of this section shall be a pool plant in any 
month in which a daily average of at least 800 pounds of 
milk received from dairy farmers and units is classified as 
Class I-A on some basis other than failure to account for 
such milk and if the percentage of such milk classified as 
Class I-A and Class I-B is at least as great as the utilization 
percentage calculated pursuant to Sec. 1002.40(a) (3) for the 
same month in the preceding year: Provided, That at the 
option of the handler, the plant shall not be a pool plant if 
none of such milk from other than pool units is classified in 
Class I-A: Provided further, That such plant shall not be a 
pool plant on the basis of this paragraph if it is located in 
the 401 miles and over freight zone. 


* * * * * 


In pertinent part the provisions of Order No. 2 which govern 
classification provide: 


Sec. 1002.30 Basis of classification. All pool milk, all milk 
intermingled with pool milk, all milk the butterfat from 
which is received at a plant at which the classification of 
pool milk is to be determined pursuant to Sec. 1002.33, and 
all milk entering the marketing area in the form of milk, 
concentrated fluid milk, fluid milk products, cultured or 
flavored milk drinks, cream, half and half, fluid cream prod- 
ucts, or skim milk shall be classified in accordance with the 
form in which it is held at, or moved from, the plant or tank 
truck at which classification is determined. Such classifica- 
tion shall be subject to the conditions set forth in Secs. 
1002.31 through 1002.35. 


In pertinent part the provisions of Order No. 2 which govern 
the plant of classification provide: 


Sec. 1002.33 Plant or tank truck at which classification is 
to be determined. Classification shall be determined at the 
plant at which milk is received from dairy farmers or from 
units, except that milk which is pumped at farms into a tank 
truck which milk is not delivered to a plant shall be classified 
in accordance with the form in which it is moved from the 
tank truck: Provided, That if the butterfat in such milk is 
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shipped in the form of milk, cream, fluid cream products, 
half and half, or cultured or flavored milk drinks, or if the 
skim milk in such milk is shipped in the form of milk, fluid 
skim milk, condensed skim milk, half and half, cream, or 
cultured milk drinks to another plant or other plants, it shall 
be classified, subject to the provisions of paragraph (a) and 
(b) of this section, at the plant to which shipped, and there 
shall be no limit on the number of interplant movements in 
such forms, except as set forth in paragraphs (a) and (b) 
of this section. For purposes of this section, classification of 
skim milk shall mean the determination of whether the skim 
milk is assigned to a product or use to which the fluid skim 
milk differential may be applicable. 


* * * * * 


In pertinent part the general provisions of Order No. 2 regard- 
ing assignment of milk provide: 


Sec. 1002.85 Accounting procedure. The accounting proce- 
dure for classifying milk, pursuant to Secs. 1002.30 through 
1002.37 shall be set up by the market administrator pursuant 
to Sec. 1002.35. Such accounting procedure shall include 
conversion factors to be used in the absence of specific 
weights and tests, specific definitions of products, and such 
method for assignment of milk to classes according to source 
and form as may be necessary to effectuate the provisions 
of Secs. 1002.30 through 1002.37 and which are not incon- 
sistent with the general principles set forth in paragraphs 
(a) through (g) of this section. * * * * 
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(No. 13,684) 


In re T. MARVIN DUCKETT. P&S Docket No. 2710. Decided Feb- 
ruary 2, 1971. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on July 16, 1962, which in part, 
suspended the registrant under the Act for a period of 40 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent. Complainant has now recommended that a sup- 
plemental order be issued terminating the suspension of the regis- 
trant under the Act, as respondent has been suspended for the 
said period, and has now demonstrated that he is no longer in- 
solvent. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of July 16, 1962, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 13,685) 


In ve GLOVER LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 
No. 4156. Decided February 5, 1971. 


False weights—Suspension of registration 


Respondent is ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing scale tickets or accountings and 
making payment on the basis of such incorrect weights and failing to 
operate livestock scales in accordance with regulations, and is sus- 
pended as a registrant under the act for a period of 20 days. Respon- 
dent is also ordered to keep required records. 


James S. Kryzminski and John M. Powell for complainant. 
Reinberger, Eilbott, Smith & Staten, Pine Bluff, Ark., for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.). It was instituted by a complaint filed 
by the Packers and Stockyards Administration, United States 
Department of Agriculture. The respondent, operator of a stock- 
yard at Pine Bluff, Arkansas, and registered under the act to 
sell livestock on commission, was charged with weighing and sell- 
ing livestock at less than true and correct weights and with fail- 
ing to keep correct records. The respondent filed an answer deny- 
ing the alleged violations and requesting a hearing. 


After several continuances, a hearing was held in Pine Bluff, 
Arkansas, on January 28 and 29, 1970, before Chief Hearing 
Examiner Jack W. Bain, Office of Hearing Examiners, United 
States Department of Agriculture. R. A. Eilbott, Jr., and Edward 
W. Staten of Reinberger, Eilbott, Smith & Staten, Pine Bluff, 
Arkansas, appeared for the respondent. James S. Kryzminski and 
John M. Powell, Office of the General Counsel, United States De- 
partment of Agriculture, appeared for complainant. 


After the hearing, the parties filed proposed findings and 
briefs. The hearing examiner issued a recommended decision to 
the effect that the respondent had violated the act as charged in 
the complaint and he proposed a cease and desist order, a record- 
keeping order and the suspension of the respondent as a regis- 
trant under the act for a period of 30 days. The respondent filed 
exceptions and oral argument upon the exceptions was held in 
Washington, D. C., before Judicial Officer Thomas J. Flavin on 
December 2, 1970. 


FINDINGS OF FACT 


1. The respondent, Glover Livestock Commission Company, 
Inc., is a corporation operating a stockyard at Pine Bluff, Arkan- 
sas, posted as a stockyard under the act, selling livestock on com- 
mission at the stockyard, and registered under the act as a market 
agency to sell livestock in interstate commerce. 


2. By letter dated August 4, 1966, respondent was notified 
that on June 2, 1964, and July 26, 1966, investigations had dis- 
closed that an employee of respondent had weighed consigned 
livestock for sale on a weight basis at less than their true weights, 
and respondent was requested to take action to assure accurate 
weighing in compliance with the act and the regulations. 
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3. By certified letter dated June 26, 1967, respondent was noti- 
fied that similar short weights had been made by respondent, and 
respondent was again requested to take corrective action. 


4. At all times material herein there was a scale at respon- 
dent’s stockyard which was used to weigh livestock for sale on a 
weight basis. This scale was manufactured by Fairbanks-Morse 
Scale Company, had a 20,000-pound capacity, and was equipped 
with a type-registering weigh beam having five-pound minimum 
graduations (CX 6). 


5. On February 25, 1969, Kenneth F. Grizzell, Supervisor of 
the Memphis Area Office of the Packers and Stockyards Adminis- 
tration, and Ben D. Baird, Livestock Scales and Weighing Spe- 
cialist assigned to said Memphis Area Office, visited respondent’s 
stockyard for the purpose of reinvestigating respondent’s weigh- 
ing practices. At approximately 3:15 p.m., Mr. Grizzell entered 
respondent’s auction sales arena. He observed the selling of live- 
stock for approximately one hour, but he was unable to observe 
the weighing of livestock during that time due to the location of 
the scale house outside of the sales arena. The sale appeared to be 
over at approximately 4:30 p.m., and Mr. Grizzell left the sales 
arena to get Mr. Baird who had remained in his automobile. 
Grizzell and Baird then went to the stockyard scale house and in- 
formed respondent’s weighmaster, Cecil Leonard, that they wish- 
ed to reweigh some livestock for check-weighing purposes. Baird 
then informed Roy Glover, manager of the stockyard, of the pur- 
pose of the visit, and Glover assisted Baird in getting livestock 
out of the pens for reweighing. Twenty-eight drafts of livestock 
were selected for reweighing. Of these, 27 were single head 
drafts, and one draft consisted of a cow and a calf. The results 
of the check weighing showed that nine of the drafts of livestock 
appeared to gain weight over their sales weights, 10 drafts show- 
ed no change in weight and nine drafts showed a weight loss 
when their check weights were compared with their sales weights 
(CX 4A; Tr. 17-18, 108) as follows: 
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6. When livestock which have been weighed for sale are re- 
weighed after an interval of time, during which time interval 
the livestock do not receive feed or water, the livestock are nor- 
mally expected to show a weight loss upon reweighing. Such 
weight loss is due to the shrinkage normally expected to occur 
when animals do not partake of feed or water over a period of 
time (Tr. 31, 98-99, 124-26). 


7. Except for five head of livestock taken from pen 30, the 
drafts of livestock referred to in Finding of Fact 5 did not have 
access to feed or water during the interval between the time when 
they had been weighed by respondent for purposes of sale and 
the time when they were reweighed by respondent’s weighmaster, 
Mr. Leonard, during the course of the investigation. Pen 30 con- 
tained water in a trough. However, the five head of livestock in 
pen 30 showed a total weight loss of 20 pounds upon reweighing 
(Tr. 110, 123-26, 349-51). 


8. On March 3, 1969, Mr. Baird, along with Mr. Roberts, an 
employee of the Arkansas State Plant Board, Little Rock, Ar- 
kansas, tested respondent’s livestock scale for accuracy. The 
scale was found to be within tolerance and was determined to be 
a reliable instrument for weighing livestock (CX 6; Tr. 112-13, 
120-21). 


9. The value of livestock sold through respondent’s stockyard 
is determined by the price per hundredweight. Buyers are aware 
of and compare the shrink which they receive at various markets. 
Weighing livestock at less than the true and correct weight 
favors the buyer, in that the livestock would not show the amount 
of shrinkage that they would have shown if weighed accurately 
at the time of sale. In addition, most sellers do not weigh their 
livestock before bringing them to market (CX 4D; Tr. 45, 72, 97). 


10. On December 2, 1963, and again on September 14, 1967, 
respondent’s weighmaster executed a “Weighers Acknowledge- 
ment and Agreement” in which he agreed to comply with the 
“Instructions for Weighing Livestock” issued by the Packers 
and Stockyards Administration. In addition, an abbreviated ver- 
sion of the “Instructions for Weighing Livestock” is posted in 
the respondent’s scalehouse (CX 5A, 5B, 5C, 5D; Tr. 46-50). 
The instructions prescribe that livestock shall be weighed ac- 
curately to the nearest minimum graduation. 
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CONCLUSIONS 


The results of the test reweighs by complainant’s representa- 
tives are not in controversy, that is to say, nine drafts weighed 
more on the test reweighs than the weights at which the livestock 
was previously sold by respondent. 


During the proceeding here respondent advanced several rea- 
sons for the gains in weight. Respondent claims that between the 
sales weighings and the test reweighs the animals involved had 
been moved from pen to pen and had water and feed available. 
Complainant’s representatives testified that the pens from which 
the animals were selected for test reweighs did not contain feed or 
water, except for one pen containing water the livestock from 
which weighed less upon reweigh than at the time of sale (Find- 
ing of Fact 7). 


The complainant’s representatives also testified that when they 
showed the results of the test reweighs to respondent’s manager 
Roy Glover he offered no explanation of the weight gains. The 
hearing examiner who saw and heard the witnesses testify re- 
jected the claim of respondent that the livestock reweighed had 
access to feed and water between the weighing and reweighing. 


Respondent also defends on the ground that the scale could 
have sporadically weighed inaccurately. This position is based 
largely upon testimony of Mr. Frank Wagner, a sales representa- 
tive for Fairbanks-Morse Scale Company, who dismantled the 
scale involved in October 1969, about eight months after the 
transactions in issue. Mr. Wagner found some of the parts worn 
but did not test the scale for accuracy. He testified too upon 
cross-examination that he had seen scales of the type used ex- 
hibiting a similar degree of wear which were able to weigh ac- 
curately (Tr. p. 191). 


Respondent’s scale was found to be an accurate weighing in- 
strument a few days after February 25, 1969, by a representative 
of complainant and a representative of the Arkansas State Plant 
Board and was accurate on February 25, 1969. 


We conclude then, as did the hearing examiner, that respondent 
wilfully violated sections 307 and 312(a) of the act (7 U.S.C. 
208 and 213(a)) by the incorrect: weighings. Weighing livestock 
at less than its true and correct weight has long been held to be 
a violation of these sections of the act. See e.g., In re Roy C. 
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Townsend, d/b/a Madison Stockyards, 27 A.D. 68 (1968) and 
the cases cited therein. 


Of course the entries by respondent of the false weights upon 
scale tickets and accounts of sale, copies of which are part of 
respondent’s records constituted a breach of section 401 of the 
act (7 U.S.C. 221). 


It is not a pleasant task to impose sanctions but in view of the 
previous warnings given respondent we conclude that we should 
not only issue a cease and desist order but also a suspension of 
respondent as a registrant under the act but for a lesser period 
than recommended by complainant and the hearing examiner. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with its livestock transactions in commerce, shall cease and de- 
sist from: 


(1) Weighing livestock at other than their true and correct 
weights; 

(2) Issuing scale tickets or accountings on the basis of false 
and incorrect weights; 

(3) Paying the consignors of livestock on the basis of weights 
other than the true and correct weights; and 

(4) Failing to operate livestock scales owned or controlled by 


respondent in accordance with the regulations under the act con- 
stituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 

Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness under the act, including among other things, scale tickets, 
accounts of sale, and buyers’ bills, which show the true and correct 
weights of livestock sold by respondent on a weight basis. 


Respondent is suspended as a registrant under the act for 20 
days effective March 1, 1971. 


(No. 13,686) 


In re JOHNNIE FISHER. P&S Docket No. 4414. Decided February 
5, 1971. 


False weighing—Suspension of registration—Consent 
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Respondent is ordered to cease and desist from causing livestock to be 
weighed at other than true and correct weights and is suspended as 
a registrant under the act for a period of 30 days. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 11, 1970, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On January 4, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Johnnie Fisher, hereinafter referred to as the respon- 
dent, is an individual whose address is Route 4, Lawrenceburg, 
Tennessee 38464. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, on September 2, 1970, in seven separate trans- 
actions as set forth in paragraph II of the complaint, in connec- 
tion with sales of livestock by respondent at the Lawrence County 
Stock Yards, Lawrenceburg, Tennessee, a posted stockyard under 
the Act, (1) knowingly caused livestock to be weighed at more 
than their true and correct weights; (2) caused the issuance of 
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invoices to purchasers of said livestock on the basis of such false 
weights; and (3) caused payment for said livestock to be made on 
the basis of such false weights. 
CONCLUSIONS 

3y reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 

Inasmuch as respondent has consented to the issuance of the 


order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 

Respondent, in connection with the sale of livestock in com- 
merce, shall cease and desist from: 

(1) causing livestock to be weighed at other than their true 
and correct weights; 

(2) causing the issuance of invoices to purchasers of livestock 
on the basis of false or incorrect weights; 

(3) causing the payment of livestock to be made on the basis 
of false or incorrect weights. 

Respondent is suspended as a registrant under the Act for a 
period of 30 days. 

This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,687) 


In re KENNETH WEAVER. P&S Docket No. 4397. Decided February 
5, 1971. 


Failure to pay—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks and failing to pay, when due, the full purchase price for live- 
stock purchased in commerce and is suspended as a registrant under 
the act for a period of 30 days. 


Kenneth H. Vail for complainant. 
M. Dale English, Adel, Ga., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on November 12, 1970, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On December 29, 1970, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Kenneth Weaver, hereinafter referred to as the re- 
spondent, is an individual whose address is 308 W. Cleveland, 
Sapulpa, Oklahoma 74066. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
during the period from November 25, 1969, through April 15, 
1970, in three separate transactions as set forth in paragraph 
II of the complaint, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


3. (a) Respondent, in connection with his operations as a 
dealer, during the period from November 25, 1969, through April 
22, 1970, in six separate transactions as set forth in paragraph 
III(a) of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 
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(b) As of the date of the issuance of the complaint there 
remained unpaid by respondent the total amount due for the 
livestock purchases from Suwannee Valley Livestock Market. 
There remained unpaid by respondent $2,157.09 for the livestock 
purchases from Madison Stockyards. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 


respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 


order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 

2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,688) 


In re KEITH KINDSCHUH. P&S Docket No. 4356. Decided February 
10, 1971. 


Failure to pay—Suspension of registration—Consent 
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Respondent’s registration under the act is suspended for a period of 30 
days for his failure to pay when due the full purchase price of live- 
stock purchased in commerce. 


Kenneth H. Vail for complainant. 
Jewell, Otte & Pollock, Norfolk, Neb., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on August 25, 1970, by 
the Administrator, Packers and Stockyards Administration, Unit- 
ed States Department of Agriculture, charging that respondent 
has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On January 18, 1971, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by respon- 
dent be issued. 


FINDINGS OF FACT 


1. (a) Keith Kindschuh, hereinafter referred to as the respon- 
dent, is an individual with his principal place of business located 
at Wisner, Nebraska 68791. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
during the period from August 6, 1969, through September 19, 
1969, in six separate transactions as set forth in paragraph II 
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of the complaint, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. As of 
the date of the issuance of the complaint no part of such amounts 
had been paid. 


3. Respondent, in connection with the August 6 and August 28 
transactions set forth in paragraph II of the complaint, issued 
checks dated September 11, and September 4, 1969, respectively, 
in purported payment for the livestock purchased, which checks 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in 
the account upon which such checks were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 218(a)) and section 201.48(b) of the regulations 
(9 CFR 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations as a dealer, shall 
cease and desist from: 


(1) issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; and 


(2) failing to pay, when due, the full purchase price for live- 
stock purchased in commerce. 


Respondent’s registration as a dealer is supended for a period 
of 30 days. 


This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 
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(No. 13,689) 


In re EDWARD KRIENER. P&S Docket No. 4423. Decided February 
10, 1971. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce and issuing 
insufficient funds checks in payment of such livestock and is suspended 
as a registrant under the act for a period of 30 days and thereafter 
until no longer insolvent. 


Thomas E. Bundy for complainant. 
George R. Laub, Cresco, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act instituted by a complaint 
filed on November 12, 1970, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent’s financial condition does not meet the require- 
ments of the Act and that respondent violated various provisions 
of the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.), hereinafter referred to as the regulations. 


On January 14, 1971 respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Edward Kriener, hereinafter referred to as the respon- 
dent, is an individual with his principal place of business located 
at R. R. + 3, Lime Springs, lowa 52155. 
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(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. As 
of February 12, 1970 respondent had current assets of $7,948.00 
and current liabilities of $41,707.36 resulting in an excess of cur- 
rent liabilities over current assets by $33,759.36. 


3. Respondent, in connection with his operations as a dealer 
under the Packers and Stockyards Act, on or about the dates and 
in the transactions set forth below, purchased livestock in com- 
merce and failed to pay when due the full purchase price of such 
livestock. 


Date of No. of Purchase Purchased Amount 
Purchase Head Price From Unpaid 
12/ 4/69 11 $ 2,106.97 Central Livestock 
Order Buying Co. 
12/ 5/69 31 4,908.91 = 
12/12/69 23 3,620.85 ey 
Total 65 10,636.73 $7,579.96 
11/20/69 3 612.20 Producers Com- 
mission Co. Ince. 
11/25/69 70 10,165.76 ” 
Total 73 10,777.96 4,642.99 
11/ 6/69 29 736.53 Spring Valley 
Sales Co. 
11/20/69 8 1,861.48 " 
12/ 4/69 70 7,054.81 e 
Total 107 9,652.82 9,652.82 
3/ 7/69 30 4,103.53 Winneshiek Co- 
operative Assn. 
3/14/69 48 4,998.67 
Total 78 9,102.20 5,224.21 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, is- 
sued checks in purported payment for livestock purchased in com- 
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merce, which checks were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account on which such checks were drawn. 


Date of No. of Purchased at Amount of 
Purchase Head or from Check Date returned 
12/4/5/12/69 65 Central Livestock 

Order Buying Co. $ 4,000 12/18/69 
11/20/25/69 73 Producers Com- 

mission Co. 10,853.36 12/ 1/69 
11/5/69 141 Riceville Sales 

Pavilion 13,961.59 11/17/69 
11/8/69 12 ™ 2,296.00 11/14/69 
11/12/69 72 “= 6,531.97 11/21/69 
10/7/69 69 Waverly Sales 

Co. 8,242.62 10/17/69 
11/11/69 41 ” 6,289.01 11/21/69 


5. Respondent, has failed to keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved 
in his business under the Act. Respondent failed to keep and 
maintain (1) a record of all cash receipts and disbursements, (2) 
a daily record of livestock purchases and sales, and (3) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, respondent 
is insolvent within the meaning of the Act (7 U.S.C. 204). 


By reason of the facts set forth in finding of facts 3 and 4, 
respondent has violated the provisions of section 312(a) of the 
Act (7 U.S.C. 218(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43(b)) issued thereunder. 


By reason of the facts set forth in finding of fact 5, respondent 
has violated section 401 of the Act (7 U.S.C. 221) and section 
201.46 of the regulations (9 CFR 201.46) issued thereunder. 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) failing to pay, when due, the full purchase price for live- 
stock purchased in commerce; and 


(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including a record of all cash 
receipts and disbursements, a daily record of livestock purchases 
and sales, and a general ledger of accounts showing assets, lia- 
bilities, income, expenses and net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of respon- 
dent, when he demonstrates that he is no longer insolvent a sup- 
plemental order will be issued in this proceeding terminating such 
suspension after the expiration of the 30 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,690) 


In ve BIRD PACKING Co., INC. and RAMSEY & SONS, INC. P&S 
Docket No. 4364. Decided February 10, 1971. 


Conflict of interest—Failure to pay when due—Cease and desist— 
Insolvency—Suspension of registration—Consent 


Respondent Ramsey & Sons, Inc., is ordered to cease and desist from per- 
mitting any packer from owning any interest in, or participating in the 
management of, its operations as a market agency, and failing to pay, 
when due, the full purchase price for livestock purchased, and is sus- 
pended as a registrant under the act for a period of 30 days and there- 
after until no longer insolvent. 


Respondent Bird Packing Co., Inc., a packer under the act, is ordered to 
cease and desist from owning any shares of stock or any other interest 
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in, or participating in the management or operation of, any operating 
market agency or stockyard, and failing to pay, when due, the full 
purchase price of livestock purchased in commerce. 


Dona Kahn for complainant. 
Ramsey & Johnson, Dothan, Ala., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
and Notice of Hearing filed September 15, 1970, by the Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging respondents with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Complainant, with leave granted by the Examiner, amended 
the original complaint on December 10, 1970. Respondents have 
filed an amended answer, received January 15, 1971, in which 
they admit the jurisdictional allegations of the complaint as 
amended, neither admit nor deny the remaining allegations, waive 
oral hearing and the report of the Hearing Examiner, and for 
the purposes of this proceeding and for no other purposes, con- 
sent to the issuance, without further notice, of a specified order 
containing findings of fact and conclusions based upon the alle- 
gations contained in the complaint as amended. Complainant has 
recommended that the order consented to by respondents be is- 
sued. 


FINDINGS OF FACT 


1. Respondent Bird Packing Co., Inc., a corporation, herein- 
after referred to as respondent Bird, has its principal place of 
business located at Midland City, Alabama. The principal officers 
of the corporation are Lester H. Ramsey, President, R. H. Ramsey, 
III, Vice-President, and Jon A. Ramsey, Secretary-Treasurer. 


2. Respondent Bird was at all times material herein engaged in 
the business of buying livestock in commerce for purposes of 
slaughter. 
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3. Respondent Bird was at all times material herein a packer 
within the meaning and subject to the provisions of the Act. 


4. Respondent Ramsey & Sons, Inc., a corporation hereinafter 
referred to as respondent Ramsey, has its principal place of busi- 
ness located at Dothan, Alabama. The principal officers of this 
corporation are Jon A. Ramsey, President, and R. H. Ramsey, III, 
Secretary-Treasurer. 


5. Respondent Ramsey was at all times material herein engaged 
in the business of conducting and operating the Ramsey & Sons, 
Inc. stockyard, Dothan, Alabama, a posted stockyard under the 
Act, hereinafter referred to as the stockyard. At all times material 
herein, respondent Ramsey was engaged in the business of buying 
and selling livestock on a commission basis at the stockyard and 
is registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce on a commission basis, and 
as a dealer to buy and sell livestock in commerce for its own ac- 
count. 


6. At all times material herein, respondent Bird has purchased 
its entire supply of livestock for slaughter purposes at the stock- 
yard. 


7. From the year 1962 to the date of the complaint, respondent 
Bird, with the permission and consent of respondent Ramsey, has 
maintained a stock ownership interest in, and participated in the 
management and operation of, respondent Ramsey, notwith- 
standing repeated notices from this Department of the fact that 
such ownership and interest by a packer in a market agency is 
considered to be in violation of the Act and regulations. 


8. Respondent Bird, in connection with its purchases of live- 
stock from respondent Ramsey, as set forth in Finding of Fact 6, 
pursuant to an arrangement, agreement or understanding between 
respondents, failed to pay the full purchase price of livestock 
purchased from Ramsey during the years 1969 and 1970, in that 
on February 4, 1970, respondent Bird “wrote off’ on its ledger 
account for Ramsey the sum of $61,189.43, as an “adjustment 
due,” when in fact no such amount was due Bird as an adjustment, 
nor was any such amount paid to Ramsey for the livestock. 


9. Respondent Ramsey, during the period February 12, through 
August 18, 1969, in connection with its purchases of livestock 
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at various stockyards in 13 separate transactions, failed to pay 
the full purchase price of livestock, totaling $49,849.11. 


10. Respondent Ramsey’s current liabilities presently exceed 
its current assets. As of June 5, 1970, respondent Ramsey’s cur- 
rent liabilities ($75,076.78) exceeded its current assets 
($11,950.54) by $63,126.24. 


11. Respondent Ramsey, during the years 1969 and 1970, in 
connection with its business as a market agency and dealer under 
the Act, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in its busi- 
ness in that this respondent failed to keep (1) a general ledger 
of accounts showing assets, liabilities, and net worth, (2) a pur- 
chase and sales journal, and (3) a cash receipts and disbursements 
journal. 


CONCLUSIONS 


By reason of the facts set forth herein, respondent Bird has 
violated section 202(a) of the Act (7 U.S.C. 192(a)), and sections 
201.43(b) and 201.67 of the regulations (9 CFR 201.43(b), 
201.67). See Samuels & Co., Inc., 29 A.D. 965 (1970). 


By reason of the facts set forth herein, respondent Ramsey is 
insolvent within the meaning of the Act (7 U.S.C. 204), and has 
violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221), and sections 201.43(b) and 201.67 of the regulations, supra. 
See Harry Hettich, 29 A.D. 1034 (1970); Joseph L. Mitchell, 28 
A.D. 168 (1969). 


Inasmuch as the complainant has recommended the issuance of 
the order consented to by respondents, the order will be issued. 


ORDER 


Respondent Ramsey & Sons, Inc. its officers, directors, agents 
and employees, directly or through any corporate or other device, 
in connection with its operations as a market agency, and dealer, 
shall cease and desist from (1) permitting any packer or its offi- 
cers, agents and employees from owning any interest in, or par- 
ticipating in the management and operation of its operations as a 
market agency; and (2) failing to pay, when due, the full pur- 
chase price for livestock purchased. 
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Respondent Ramsey shall keep such accounts, records and mem- 
oranda as will fully and correctly disclose all transactions involved 
in its operations as a market agency and dealer, including (1) a 
general ledger of accounts showing assets, liabilities, income, ex- 
penses and net worth, (2) a purchase and sales journal, and (3) 
a cash receipts and disbursements journal. Respondent Ramsey’s 
registration is suspended for a period of 30 days and thereafter 
until such time as it demonstrates it is no longer insolvent. When 
it so demonstrates a supplementary order will be issued terminat- 
ing this suspension after the 30 day period. 


Respondent Bird Packing Co., Inc. its officers, directors, agents 
and employees, directly or through any corporate or other device, 
shall cease and desist from (1) owning any shares of stock, or 
any other right, title or interest, financial or otherwise, in any 
operating market agency or stockyard, and from participating 
in the management or operation of any operating market or stock- 
yard; and (2) failing to pay, when due, the full purchase price 
for livestock purchased. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon the parties. 


(No. 13,691) 


STAFFORD BROTHERS v. BILL CENTER et al. P&S Docket No. 3460. 
Decided February 11, 1971. 


Reparation awarded—Default order— 
Dismissal as to certain respondents 


Respondents Bill Center and Ward Center are ordered to pay to complainant 
the sum of $31,371.35 with 8 percent interest from April 1, 1964, until 
paid. 


Mason & Howard, Los Angeles, Cal., for complainant. 
John J. Casey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). On April 21, 
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1965, by order of the presiding officer, on motion of seven of the 
respondents, this proceeding was continued pending disposition 
of a State court action involving the same subject matter. On 
June 18, 1965, on certification by the then presiding officer, the 
said order was not found to be in error. 


It appeared from correspondence between counsel for the com- 
plainant and the presiding officer, that complainant requested 
that this proceeding be dismissed as to the following respondents: 


Russell Center 

J. D. Center 

Golden West Cattle Company 
Center Livestock Company 
Cattle Center, Inc. 

Cal-Tex Livestock Company 
Edward Longcope 

Roy Hindes 

Bob Hindes 

John Wheelock, Jr. 

T. M. Woodley, Jr. 

Kenneth Cook 


leaving this proceeding pending against only Bill Center and 
Ward Center. However, this was not clear, so it was found to be 
advisable to serve copies of this order upon the parties as a tenta- 
tive order pursuant to section 202.56 of the rules of practice (9 
CFR 202.56). This has been done and the time for filing excep- 
tions thereto has expired; no such exceptions were filed. 


Complainant Stafford Brothers, in a complaint filed on April 
24, 1964, alleged in substance that all respondents, on February 
11, 18, and 19, 1964, as part of a scheme, plan, or conspiracy to 
obtain cattle to sell at respondent Cattle Center, Inc. by making 
false representations as to the credit of all respondents and by 
creating the appearance that respondents had operating capital 
when they had none, induced complainant to sell and deliver live- 
stock at a posted stockyard subject to the Act, to respondent Bill 
Center for an agreed price of $31,371.35, which was never paid. 
Complainant claimed reparation in the amount of $31,371.35. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
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ment and filed in this proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served on respondent 
Bill Center on July 25, 1964, and on respondent Ward Center on 
July 20, 1964. A copy of the investigation report was served on 
complainant Stafford Bros. on July 20, 1964. 


Respondents Bill Center and Ward Center were notified in writ- 
ing, at the respective times of service of copies of the complaint 
and investigation report, that an answer to the complaint should 
be filed in writing within 20 days after such service and that 
failure to file such an answer would be deemed an admission of 
the allegations contained in such complaint and the case file would 
be forwarded to the Office of the Secretary for the issuance of a 
default order without oral hearing as provided in section 202.41 
(d) of the rules of practice (9 CFR 202.41(d)). No answer was 
filed by either respondent Bill Center or respondent Ward Center. 
Accordingly, the issuance of an order in this proceeding against 
both respondents Bill Center and Ward Center without further 
procedure is appropriate pursuant to section 202.41(d) of the 
rules of practice (9 CFR 202.41(d)). 


Complainant Stafford Brothers, at all times material herein 
was a partnership composed of Charles R. Stafford, James L. 
Stafford, and Robert E. Stafford, and was engaged in business as 
a dealer, buying and selling livestock in commerce for its own 
account at Springfield, Missouri, and was so registered under the 
Act with the Secretary of Agriculture, and was operating on 
Union Stockyards, a posted stockyard subject to the Act. 


Respondent Bill Center at all times material herein was doing 
business as Center Livestock Company and engaged in business 
as a dealer, buying and selling livestock in commerce for his own 
account at San Antonio, Texas, and Bakersfield, California, and 
was so registered under the Act with the Secretary of Agri- 
culture. 


Respondent Ward Center at all times material herein was 
registered under the Act with the Secretary of Agriculture as 
a market agency, to buy and sell livestock in commerce on a 
commission basis. 


Respondent Cattle Center, Inc., a corporation, was registered 
with the Secretary of Agriculture under the Act as a market 
agency, to buy and sell livestock in commerce on a commission 
basis, at Famoso, California, beginning in March 1964. Its officers 
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and directors were respondents Roy Hindes, John Wheelock, Rus- 
sell Center, and Ed Longcope. 


The complaint was timely filed and the facts alleged therein are 
hereby adopted as findings of fact of this decision and order. Such 
facts alleged are hereby adopted as findings of fact of this deci- 
sion and order and are hereby found to constitute an unjust prac- 
tice in violation of the Act on the basis of which reparation may 
be awarded. 


See Lizer v. Peters, 29 A.D. 402 (1970) for discussion of au- 
thority to issue reparation orders against dealers. 


While we are aware that there was a court proceeding involv- 
ing the parties to this proceeding and relating to the same trans- 
actions, there is no evidence as to whether complainant has re- 
ceived payment of the monies claimed herein. The reparation 
awarded below should be considered paid to whatever extent the 
court judgment in favor of the complainant in connection with 
the same transactions, has been satisfied. 


See Temple et al. v. Nixon et al., 24 A.D. 840 at 843 (1965). 


ORDER 


The complaint is hereby dismissed as to the following respon- 
dents: 


Russell Center 

J. D. Center 

Golden West Cattle Company 
Center Livestock Company 
Cattle Center, Inc. 

Cal-Tex Livestock Company 
Edward Longcope 

Roy Hindes 

Bob Hindes 

John Wheelock, Jr. 

T. M. Woodley, Jr. 

Kenneth Cook 


Within 30 days from the date of this Decision and Order, re- 
spondents Bill Center and Ward Center shall pay to complainant 
Stafford Brothers, the sum of $31,371.35 with interest thereon at 
the rate of 8% per annum from April 1, 1964, until paid. 
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(No. 13,692) 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. BILL CENTER 
et al. P&S Docket No. 3461. Decided February 11, 1971. 


Reparation awarded—Default order— 
Dismissal as to certain respondents 


Respondents Bill Center and Ward Center are ordered to pay complainant 
the sum of $42,668.73 with 8 percent interest from April 1, 1964, until 
paid. 


Mason & Howard, Los Angeles, Cal., for complainant. 
John J. Casey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


On April 21, 1965, by order of the then presiding officer, on 
motion of seven of the respondents, this proceeding was continued 
pending disposition of a State court action involving the same 
subject matter. On June 18, 1965, on certification by the then 
presiding officer, the said order was not found to be in error. 


It appeared from correspondence between counsel for the com- 
plainant and the presiding officer, that complainant requested 
that this proceeding be dismissed as to the following respondents: 


Russell Center 

J. D. Center 

Golden West Cattle Company 
Center Livestock Company 
Cattle Center, Inc. 

Cal-Tex Livestock Company 
Edward Longcope 

Roy Hindes 

Bob Hindes 

John Wheelock, Jr. 

T. M. Woodley, Jr. 

Kenneth Cook 


leaving this proceeding pending against only Bill Center and 
Ward Center. However, this was not clear, so it was found to be 
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advisable to serve copies of this order upon the parties as a tenta- 
tive order pursuant to section 202.56 of the rules of practice (9 
CFR 202.56). This has been done and the time for filing excep- 
tions thereto has expired; no such exceptions were filed. 


Complainant Producers Livestock Marketing Association, in a 
complaint filed on April 24, 1964, alleged in substance that all 
respondents, on February 19 and 26, 1964, as part of a scheme, 
plan, or conspiracy to obtain cattle to sell at respondent Cattle 
Center, Inc., by making false representations as to the credit of 
all respondents and by creating the appearance that respondents 
had operating capital when they had none, induced complainant 
to sell and deliver livestock at a posted stockyard subject to the 
Act, to respondent Bill Center for an agreed price of $42,668.73, 
which was never paid. Complainant claimed reparation in the 
amount of $42,668.73. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
Bill Center on July 20, 1964, and on respondent Ward Center on 
July 14, 1964. A copy of the investigation report was served on 
complainant Producers Livestock Marketing Association on July 
10, 1964. 


Respondents Bill Center and Ward Center were notified in 
writing, at the respective times of service of copies of the com- 
plaint and investigation report, that an answer to the complaint 
should be filed in writing within 20 days after such service and 
that failure to file such an answer would be deemed an admission 
of the allegations contained in such complaint and the case file 
would be forwarded to the Office of the Secretary for the issuance 
of a default order without oral hearing as provided in section 
202.41(d) of the rules of practice (9 CFR 202.41(d)). No answer 
was filed by either respondent Bill Center or respondent Ward 
Center. Accordingly, the issuance of an order in this proceeding 
against both respondents Bill Center and Ward Center without 
further procedure is appropriate pursuant to section 202.41 (d) 
of the rules of practice (9 CFR 202.41(d)). 


Complainant Producers Livestock Marketing Association, a 
corporation, at all times material herein was engaged in business 
as a market agency and as a dealer, buying and selling livestock 
in commerce on a commission basis and for its own account, and 





206 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 204 


was so registered under the Act with the Secretary of Agricul- 
ture, and was operating on Los Angeles Producers Stockyards, a 
posted stockyard subject to the Act. 


Respondent Bill Center at all times material herein was doing 
business as Center Livestock Company and engaged in business 
as a dealer, buying and selling livestock in commerce for his own 
account at San Antonio, Texas, and Bakersfield, California, and 
was so registered under the Act with the Secretary of Agri- 
culture. 


Respondent Ward Center at all times material herein was 
registered under the Act with the Secretary of Agriculture as a 
market agency, to buy and sell livestock in commerce on a com- 
mission basis. 


Respondent Cattle Center, Inc., a corporation, was registered 
with the Secretary of Agriculture under the Act as a market 
agency to buy and sell livestock in commerce on a commission 
basis at Famoso, California, beginning in March 1964. Its officers 
and directors were respondents Roy Hindes, John Wheelock, Rus- 
sell Center, and Ed Longcope. 


The complaint was timely filed and the facts alleged therein are 
hereby adopted as findings of fact of this decision and order. Such 
facts alleged are hereby adopted as findings of fact of this deci- 
sion and order and are hereby found to constitute an unjust 
practice in violation of the Act on the basis of which reparation 
may be awarded. 


See Lizer v. Peters, 29 A.D. 402 (1970) for discussion of au- 
thority to issue reparation orders against dealers. 


While we are aware that there was a court proceeding involv- 
ing the parties to this proceeding and relating to the same trans- 
actions, there is no evidence as to whether complainant has re- 
ceived payment of the monies claimed herein. The reparation 
awarded below should be considered paid to whatever extent the 
court judgment in favor of the complainant in connection with 
the same transactions, has been satisfied. See Temple et al. v. 
Nixon et al., 24 A.D. 840 at 843 (1965). 


ORDER 


The complaint is hereby dismissed as to the following respon- 
dents : 
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Russell Center 

J. D. Center 

Golden West Cattle Company 
Center Livestock Company 
Cattle Center, Inc. 

Cal-Tex Livestock Company 
Edward Longcope 

Roy Hindes 

Bob Hindes 

John Wheelock, Jr. 

T. M. Woodley, Jr. 

Kenneth Cook 


Within 30 days from the date of this Decision and Order, re- 
spondents Bill Center and Ward Center shall pay to complainant 
Producers Livestock Marketing Association the sum of $42,668.73 
with interest thereon at the rate of 8% per annum from April 
1, 1964, until paid. 


(No. 13,693) 


JOHN W. TORPEY, d/b/a TORPEY CATTLE COMPANY v. NEBRASKA 
ORDER BUYERS, INCORPORATED, and GEORGE JERRY WELSH. 
P&S Docket No. 4187. Decided February 11, 1971. 


Agreement to repay losses not established—Unsworn statements— 
Dismissal 


Where complainant did not establish, by a preponderance of the evidence, 
that respondents agreed to repay losses that complainant might sustain 
on sales of any cattle to persons other than respondent Nebraska Buy- 
ers, Inc., there is no basis for ordering respondents to pay reparation 
to complainant, and the complaint is dismissed. The unsworn state- 
ments in the record are not accorded the status of affidavits. 


Complainant pro se. 
Robert V. Dwyer, Jr., Omaha, Neb., for respondent Nebraska Order 
Buyers, Inc. 
John J. Casey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a complaint 
filed on January 9, 1968, complainant claimed reparation in the 
amount of $2,556.18, alleging that through his agent James R. 
Handy he had sold certain cattle to resopndent Nebraska Order 
Buyers, Inc., through its agent, respondent George Jerry Welsh, 
that respondents had failed to accept said livestock, and that com- 
plainant had sold said livestock at a loss of $2,556.18. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
Nebraska Order Buyers, Inc. on June 6, 1969, and on respondent 
George Jerry Welsh on June 7, 1969. A copy of the investigation 
report was served on complainant on or about July 10, 1969. 


Respondent Nebraska Order Buyers, Inc., filed an answer on 
June 24, 1969, which was served on complainant on June 25, 1969. 
Respondent George Jerry Welsh did not file an answer. By letters 
filed on March 2 and April 9, 1970, complainant Torpey and re- 
spondent Nebraska Order Buyers, Inc., consented to the handling 
of this proceeding under the “shortened” procedure provided by 
the rules of practice (9 CFR 202.17, 202.53). The proceeding 
was so handled, without oral hearing. 


The failure of respondent George Jerry Welsh to file an answer, 
is deemed an admission of the facts alleged in the complaint (9 
CFR 202.41 (c) and (d)). However, Welsh is not liable upon any 
agreements he might have made in the transactions material here- 
in, having acted as agent of a disclosed principal in all such trans- 
actions, and there being no agreement or understanding that he 
would be liable. Halsey R. Brant v. John Gatens et al., 28 A.D. 
1263 (1969). 


It is undisputed that a meeting took place in September of 1967 
over breakfast at an “E] Rancho” Motel somewhere in California 
at which the following four men were present: 


1) James R. Handy, now deceased, who was acting as agent 
for complainant John W. Torpey; 


2) Albert H. Newton, Jr., co-owner of one AP Cattle Com- 
pany, 
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3) W. Delman Brite, co-owner of Siskiyou Stockyards, Yreka, 
California; and 


4) Respondent George Jerry Welsh, who was acting as agent 
for respondent Nebraska Order Buyers, Inc. 


It is further undisputed that at that meeting AP Cattle Com- 
pany agreed to sell to Torpey and Torpey agreed to sell to Nebras- 
ka Orders Buyers, Inc., three loads of cattle to be delivered, re- 
spectively, on or about September 10, September 30, and Novem- 
ber 1, 1967, and that there was a discussion about whether Siski- 
you Stockyards would sell to Torpey and Torpey would sell to 
Nebraska Order Buyers, Inc., certain cattle then on one Houghton 
ranch. 


It is further undisputed that the first two loads of “AP” cattle 
were delivered to Nebraska Order Buyers, Inc., and paid for in 
full, as agreed, and that Welsh, on October 15, 1967, telephoned 
Handy to inform him that he, Welsh, was leaving the employ of 
respondent Nebraska Order Buyers, Inc., and that they agreed 
that complainant Torpey would not deliver any more cattle to 
Nebraska Order Buyers, Inc., on account of the agreements 
reached in the “El Rancho” meeting. 


The evidence is undisputed that complainant Torpey bought 
the third load of “AP” cattle and sold it to Siskiyou Stockyards, 
at a loss of $726.60, and that Torpey bought the “Houghton” 
cattle from Siskiyou Stockyards and resold them, 88 head back 
to Siskiyou Stockyards and 30 head to Oakdale Livestock Auction 
Company, Oakdale, California, at a total loss of $1,829.58. These 
are the losses which complainant Torpey seeks to recover in this 
proceeding. 


The evidence is conflicting on the following questions: 


1) Did Welsh agree in that phone call on October 15, 1967, 
that respondent Nebraska Order Buyers, Inc., would re- 
pay complainant Torpey for any loss Torpey sustained 
when he sold the third load of “AP” cattle elsewhere? 


2) Had Welsh agreed in the “El Rancho” meeting that Ne- 
braska Order Buyers, Inc. would buy the “Houghton” 
cattle and did Welsh agree in that October 15, 1967 phone 
call that Nebraska Order Buyers, Inc., would repay Torpey 
for any loss Torpey sustained when he sold the “Hough- 
ton” cattle elsewhere? 
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Handy is deceased; before he died he signed a written state- 
ment, not an affidavit, that at the “El Rancho” meeting Welsh 
agreed that Nebraska Order Buyers, Inc. would buy the “Hough- 
ton” calves, and that in that later phone call Welsh agreed that 
Nebraska Order Buyers, Inc. would repay Torpey for any loss 
Torpey sustained when he sold both the third load of “AP” cattle 
and the “Houghton” cattle to parties other than Nebraska Order 
Buyers, Inc. That statement is in the record together with state- 
ments, not affidavits, signed by Albert H. Newton, Jr., and W. 
Delman Brite, that insofar as transactions with them are con- 
cerned, Handy’s statement was true and correct. 


The record contains two affidavits of Welsh, in which he denies 
that he agreed in the “El Rancho” meeting to purchase the 
“Houghton” cattle, and denies that he agreed or was asked by 
Handy to agree, in the October 15, 1967 phone call, that Nebraska 
Order Buyers, Inc. would repay Torpey any loss sustained by 
Torpey when he sold any cattle elsewhere. 


Handy’s statement (with Newton’s and Brite’s statements) 
and Welsh’s affidavit are in direct conflict and irreconcilable. 


We must accord greater weight to an affidavit than to an un- 
sworn statement. The rules of practice (9 CFR 202.17, 202.53) 
pursuant to which this proceeding was handled, provide for filing 
of “statements of fact, signed and sworn to by persons having 
knowledge of those facts” and provide that “any facts stated in 
the statement must be sworn to (before a person legally authorized 
to administer oaths or before a person designated by the Secretary 
for the purpose) by a person who states in the affidavit that he 
has actual knowledge of the facts [Emphasis added].” The affi- 
davit filed by complainant Torpey, that the unsworn statement 
of Handy is true and correct, cannot give Handy’s statement the 
status of an affidavit, since Torpey has not shown that he had 
knowledge of the facts, that is, that he was listening during the 
phone call on October 15, 1967. 


The complainant in a reparation proceeding has the burden of 
establishing his claim by a preponderance of the evidence. Whee- 
less v. Ludwig, 22 A.D. 1232 (1964). Since complainant did not 
establish, by a preponderance of the evidence, that respondents 
agreed to repay losses he might sustain on sales of any cattle 
to persons other than Nebraska Order Buyers, Inc., we must 
conclude that we are without sufficient basis for ordering respon- 
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dents to pay reparation to complainant on account of the transac- 
tions material herein. 


Respondent Nebraska Order Buyers, Inc. filed a motion to dis- 
miss the complaint for lack of jurisdiction. We have jurisdiction 
but in view of the result which we have reached, we find it un- 
necessary to discuss this jurisdictional question. 


The complaint is hereby dismissed. Copies hereof shall be served 
on the parties. 


(No. 13,694) 


ROGER D. MorRIS d/b/a ROGER MorRIS LIVESTOCK COMMISSION 
COMPANY v. MAX KATZ and TULSA STOCKYARDS. P&S Docket 
No. 4245. Decided February 11, 1971. 


Liability of stockyard for losses caused by furnishing erroneously 
recorded handwritten weights 


Where the stockyard’s weighmaster, by mistake, wrote by hand on the 
original scale ticket a weight lower than the true weight of complain- 
ant’s livestock (which true weight was printed by the scales on the 
ticket but was not easily legible on the original), and where complain- 
ant was paid on the basis of such erroneously recorded weight, the 
stockyard respondent is liable to complainant for the loss sustained. 
Complaint against individual respondent is dismissed. 


Complainant and respondents pro se. 
John J. Casey, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on September 24, 1969, complainant claimed repara- 
tion in the amount of $135.00, alleging that he sold cattle to 
respondent Katz, that respondent Tulsa Stockyards, by its weigh- 
master, misinformed complainant about the weight of some of 
the cattle by writing on a scale ticket a weight value which was 
500 pounds less than the true weight value, and that respondent 
Katz had paid complainant for the'cattle based on the erroneous 
low weight value. 


Copies of the complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
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ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40) were served on respondent 
Katz on October 6, 1969, and on respondent Tulsa Stockyards on 
October 7, 1969. A copy of the investigation report was served on 
the complainant on October 6, 1969. 


Respondents filed answers in due time. Since none of the parties 
requested an oral hearing the proceeding was handled under the 
“shortened” procedure provided by the rules of practice (9 CFR 
202.53, 202.17). 


FINDINGS OF FACT 


1. Complainant Roger D. Morris, an individual doing business 
as Roger Morris Livestock Commission Company, at all times 
material herein engaged in business as a market agency, buying 
and selling livestock on commission in commerce, operating on the 
Tulsa Stockyards, Tulsa, Oklahoma, a posted stockyard subject 
to the Act, and was so registered under the Act with the Secretary 
of Agriculture. 


2. Respondent Max Katz, an individual, at all times material 
herein engaged in business as a market agency buying livestock 
on commission, and as a dealer buying and selling livestock for 
his own account, in commerce, operating on the Tulsa Stockyards, 
and was so registered under the Act with the Secretary of Agricul- 
ture. 


3. Respondent Tulsa Stockyards, a corporation, at all times 
material herein was the owner of the Tulsa Stockyards. 


4. On or about August 15, 1969, complainant, as agent for one 
Kenneth Wallis of Claremore, Oklahoma (not a party herein), 
sold 150 steers to respondent Katz. It was agreed between com- 
plainant and respondent Katz that the steers would be weighed 
at the Tulsa Stockyards, and that the price would be $27.00 per 
cwt. as so weighed. 


5. The cattle were weighed at the Tulsa Stockyards on August 
15, 1969 in 15 drafts, including one draft of 10 steers weighing 
8,840 pounds. The scale used by Tulsa Stockyards stamped the 
figure “8,840” on the scale ticket used for that draft, but that 
figure was not easily legible on the original ticket because no 
carbon paper was on top of that original ticket. The printed 
figure “8,840” was easily legible on the carbon copies of that 
ticket, however. 








ROGER D. MORRIS ». MAX KATZ et al. 213 
Cite as 30 A.D. 211 


6. By mistake, the weighmaster employed by the Tulsa Stock- 
yards wrote by hand, on the original scale ticket, the figure “8,340” 
as the weight of that draft of 10 steers, and this mistaken figure 
was duplicated on the carbon copies of that ticket. 


7. Complainant had arranged for his bookkeeper to be absent 
from work that day, August 15, since this transaction was the 
only business to be handled by complainant that day. Complain- 
ant and respondent Katz agreed that a bill for the transaction 
would not be submitted until the following day, August 16. How- 
ever, on August 15, complainant read the weight figures on carbon 
copies of the scale tickets to respondent Katz; in doing so, com- 
plainant read the mistaken figure “8,340” on a carbon copy of the 
scale ticket for the draft of 10 steers mentioned above. Before 
the mistake was discovered, respondent Katz resold the steers on 
the basis of the mistaken figure, and the person who bought the 
steers from Katz again resold them on the basis of the mistaken 
figure. 


8. Since complainant and respondent Katz had agreed on a 
price of $27.00 per cwt. for the steers, and payment was based on 
a weight figure that was 500 pounds lower than the true weight, 
respondent Katz paid complainant $135.00 less for the steers than 
he had agreed to pay. 


9. Tulsa Stockyards has instructed all market agencies operat- 
ing there, that where there is a discrepancy between the hand- 
written weight figure and the printed weight figure on a scale 
ticket, the printed figure is the correct one. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


It is undisputed that complainant and respondent Katz agreed 
that the 150 steers would be weighed at the Tulsa Stockyards, 
and that the price would be $27.00 per cwt. as so weighed. 


It is further undisputed that the draft of 10 steers in question 
weighed 8,840 pounds, and that the bill submitted by complainant 
to respondent Katz on August 16, accurately reflected this, the 
mistake of 500 pounds having been discovered by August 16, 
when the bill was prepared. It is further undisputed that respon- 
dent Katz has not paid complainant for 500 pounds at $27.00 per 
ewt., or $135.00. 












































PACKERS AND STOCKYARDS ACT, 1921 
Cite as 30 A.D. 211 


The failure to pay for livestock purchased is an unjust and 
unreasonable practice in violation of the Act if the failure to pay 
is without justification, and respondent Katz had the burden of 
proving such justification. Bassett v. Todd Cattle Corp., et al., 27 
A.D. 1084 (1968) and cases cited therein. 


Respondent Katz stated in his answer, which was later incor- 
porated by reference in his answering statement filed under the 
“shortened” procedure: 


Mr. Morris has been in the commission business and on the 
Tulsa Stockyards for 15-20 years. In his capacity as a com- 
mission man he deals with stockyard company records daily 
and is aware of any and all instructions connected with them. 
I have bought thousands of head of cattle from Mr. Morris 
with no more than a nod of his head or mine to confirm ac- 
ceptance of an offer or bid. In the present case Mr. Morris 
gave me information from his copies of the scale tickets and 
in relying on that information I erroneously reported the 
weight of 10 steers to my customer by 500+. By the time I 
learned of the error August 16, the day following the trans- 
action, the cattle were gone and even though I called my 
customer and explained the transaction to him he told me 
he had sent the cattle on to his customer and had no way to 
recover the 500+ of weight. 


It is well known within this industry that word of mouth or 
a sign of assent is as binding on a buyer or seller as his writ- 
ten word. To hold me responsible for a weight given me by 
Mr. Morris is contrary to all of the customs of our business. 
Am I to understand I can no longer take Mr. Morris’ word 
for the weight of livestock when he has records of the weights 
in his possession? If that is to be the case, then can I rely 
upon the word of any commission man as to his acceptance 
of my bid for livestock? As I see the situation I am being 
asked to assume responsibility for an error in which I am 
no more or less than a victim of circumstances. To hold me 
responsible would be contrary to all past practices in this 
business, i.e., that a man’s word is his bond and constitutes 
a solemn obligation. 


Katz’s testimony about the custom of the livestock business 
was not controverted by any evidence in the record, and we con- 
clude that it is the custom of that business that an oral represen- 
tation, given by a seller to a buyer, about livestock being sold by 
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that seller to that buyer, is binding on that seller as against that 
buyer. We note also, that Katz, unlike the buyer in the Bassett 
case, supra, had no way of knowing, when he resold the cattle, 
that he had been given incorrect information by Morris. In view 
of the foregoing, we conclude that Katz’s refusal to pay the 
$135.00 to Morris was justified. 


While the agreement on the sale was arrived at in the country, 
pursuant to that agreement, the cattle were shipped at the ex- 
pense of the seller, Wallis, to a posted stockyard, where they were 
weighed and delivered to the buyer, Katz. Both the seller’s agent, 
Morris, and the buyer, Katz, were regularly engaged in buying 
and selling livestock at that stockyard. Payment was made at 
that stockyard on the basis of the weight which was ascertained 
on the scales there. We conclude that the transaction was a stock- 
yard transaction subject to the jurisdiction of the Secretary under 
the Act. Tarr Downs & Co., 8 A.D. 517, 522 (1949). 


A stockyard owner’s furnishing of incorrect weights to a buyer 
or a seller in connection with a stockyard transaction, constitutes 
a violation of the Act upon which reparation may be awarded. 
Bassett v. Todd Cattle Corp., et al., supra, and cases cited therein. 


In paragraphs 3 and 6 of the answer filed by respondent Tulsa 
Stockyards, which were incorporated by reference in the sworn 
answering statement filed by that respondent under the “shorten- 
ed” procedure, it is stated that the original scale ticket, on which 
the weight figure printed by the scale is not easily legible, “is 
not seen by the commission man or the buyer,” and the “correct 
weight was clearly imprinted on the copy of the ticket given to 
the commission agency,” and that “It is unusual, but does happen 
occasionally, that the printed and written weight disagrees on our 
scale tickets. The commission agencies have been instructed that 
in all such cases they are to disregard the written weight and use 
the registered or printed weight.” 


We do not believe that the respondent stockyard owners’ ab- 
solving of itself in this manner, from responsibility for losses 
caused by its errors, is valid. We take official notice of the fact 
that the stockyard owner could use scale tickets with carbon 
paper flaps over the original tickets, which would permit the 
weight value to be printed or stamped legibly on the original 
scale tickets by the scale. If it uses tickets without such flaps, and 
has its weighmaster write the weight values by hand on the 
scale tickets, it is doing this for its own convenience, and cannot 
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absolve itself from liability for losses caused by errors made by 
the weighmaster, in so writing on the tickets. 


ORDER 


Within 30 days from the date of this order, respondent Tulsa 
Stockyards shall pay complainant Roger D. Morris, as reparation, 
the sum of $135.00 with interest thereon at the rate of 8 percent 
per annum from October 1, 1969 until paid. 


The complaint is hereby dismissed as against respondent Max 
Katz. 


Copies hereof shall be served on the parties. 


(No. 13,695) 


In re RAYMOND DONALDSON. P&S Docket No. 4890. Decided Feb- 
ruary 12, 1971. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on January 22, 1971, suspending the 
respondent as a registrant under the Act until the respondent 
complies with the bonding requirements under the Act and the 
regulations issued thereunder. Complainant has now recommended 
that a supplemental order be issued terminating the suspension 
of respondent as a registrant under the Act as respondent has 
now furnished a bond which meets the requirements of the Act 
and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of January 22, 1971, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 
spects. 


Copies hereof shall be served on the parties. 
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(No. 13,696) 


In re GRACEY COMMISSION SALES, INC., and GEORGE LAWRENCE 
GRACEY. P&S Docket No. 4425. Decided February 12, 1971. 


Market agency—Insolvency—Suspension of registration—Consent 


Respondents are ordered to cease and desist from failing to remit shippers’ 
proceeds when due and issuing insufficient funds consignment proceeds 
checks and are suspended as registrants under the act for a period of 
30 days and thereafter until no longer insolvent. 


J. Richard Studenny for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 21, 1970, 
by the Administrator, United States Department of Agriculture, 
charging that the respondents have wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


On January 25, 1971, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations and consent to the issu- 
ance of a specified order containing findings of fact and conclu- 
sions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by the respondents 
be issued. 


FINDINGS OF FACT 


1. (a) Gracey Commission Sales, Inc., hereinafter referred to 
as the corporate respondent, is a corporation having its principal 
places of business at Adams and Lowville, New York. 


(b) George Lawrence Gracey, hereinafter referred to as 
the individual respondent, whose address is R. D. #1, Dexter, 
New York, was at all times material herein, president, manager, 
and owner of the corporate respondent. At all such times, the 
individual respondent completely dominated and controlled the 
corporation and its assets. 
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(c) Respondents, at all times material herein, were engaged 
in the business of operating the Gracey Commission Sales, Inc., 
stockyards at Adams and Lowville, New York, posted stockyards 
under the Act, hereinafter referred to as the stockyards, and in 
selling livestock in commerce on a commission basis at said stock- 
yards. 


(d) Respondents are registered with the Secretary of Agri- 
culture to sell livestock in commerce on a commission basis. 


2. Respondents’ current liabilities presently exceed their cur- 
rent assets. 


3. Respondents, in connection with their operations as a market 
agency at the stockyards, during the period of April 27, 1970, 
through May 25, 1970, in 6 separate transactions as set forth in 
paragraph III of the complaint, and divers other transactions 
during such period, issued checks in purported payment of net 
proceeds resulting from the sale of livestock consigned on a com- 
mission basis, which checks were returned by the bank upon 
which they were drawn because respondents did not have suffi- 
cient funds on deposit in the account upon which such checks were 
drawn. 

4. Respondents, in connection with their operations as a market 
agency at the stockyards, on or about the dates and in the trans- 
actions specified in paragraph III of the complaint, and in divers 
other transactions, sold livestock at the stockyards on a commis- 
sion basis and failed to pay, when due, to the consignors the net 
proceeds derived from such sales. As of August 28, 1970, there 
remained unpaid to the consignors net proceeds for livestock sold 
by said respondents in the amount of $89,624.32. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dents’ financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondents have wilfully violated sections 307 and 312(a) of 
the Act (7 U.S.C. 208, 213(a)) and section 201.43(a) of the 
regulations (9 CFR 201.43 (a) ). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondents shall cease and desist from: 


1. Failing to transmit or deliver to the consignors or other 
persons entitled thereto the net proceeds due to them from the 
sale of consigned livestock in commerce in conformity with sec- 
tion 201.43(a) of the regulations; and 


2. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


Respondents are suspended as registrants under the Act for a 
period of 30 days and thereafter until they demonstrate that 
they are no longer insolvent. When respondents demonstrate that 
they are no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension, after the expira- 
tion of the 30-day period. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 13,697) 


In re KENNETH RIDDLE, JOE LEE RATHMAN, EUGENE SCHWERT- 
NER, and LOCKHART LIVESTOCK AUCTION COMPANY, INC. 
P&S Docket No. 4424. Decided February 16, 1971. 


Market agency—Permitting officers, employees and others to purchase live- 
stock consigned to respondent—Cease and desist—Consent 


Respondents are ordered to cease and desist from issuing untrue or incom- 
plete accounts of sale and permitting their officers, employees and others 
to purchase for their own account livestock consigned to respondents 
for sale on a commission basis. 


James E. Andrews for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on December 18, 1970, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondents with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On February 1, 1971, respondents filed an answer in which 
they admit the jurisdictional allegations of the Complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order with findings of fact and conclusions, for the 
purpose of this proceeding only, based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Kenneth Riddle, Joe Lee Rathman, and Eugene Schwert- 
ner, hereinafter sometimes referred to as the individual respon- 
dents, at all times material herein prior to on or about June 24, 
1969, were partners doing business as Lockhart Livestock Auction 
Company, Lockhart, Texas. 


(b) The individual respondents, at all times material herein 
prior to on or about June 24, 1969, were: 


(1) Engaged in the business of conducting and operat- 
ing the Lockhart Livestock Auction Company, a posted stock- 
yard under the Act, hereinafter sometimes referred to as the 
stockyard; 

(2) Engaged in the business of selling livestock on a 


commission basis at the stockyard; and 


(8) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce, and as a 
dealer to buy and sell livestock in commerce. 


(c) On or about June 24, 1969, the individual respondents 
formed the Lockhart Livestock Auction Company, Inc., herein- 
after sometimes referred to as the corporate respondent, a corpo- 
ration with its principal place of business located at Lockhart, 
Texas. The address of said corporation is P. O. Box # 809, 
Lockhart, Texas 78644. The individual respondents are officers 
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and principal shareholders of the corporate respondent, and 
manage and control its operations. Since on or about September 
15, 1969, the corporate respondent has conducted the business 
and operations formerly carried on by the individual respondents 
at the stockyard. 


(d) The corporate respondent, at all times material herein 
subsequent to on or about September 15, 1969, was: 


(1) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce, and as a 
dealer to buy and sell livestock in commerce. 


2. (a) On or about the dates and in the transactions set forth 
below, and in divers other transactions during the period from on 
or about April 18, 1968, through on or about February 13, 1969, in 
connection with sales of livestock consigned to Lockhart Livestock 
Auction Company for sale on a commission basis, the individual 
respondents prepared and issued accounts of sale to the consignors 
of such livestock which accounts of sale failed to show the names 
of the purchasers of the livestock represented therein. Said in- 
dividual respondents made copies of such accounts of sale a part 
of their books and records. 


Date 
1968 No. of Head Consignor 
April 18 12 Elmer Schaefer 
oe 19 M. J. Schrieber 
May 16 20 Edgar Mathias 
June 27 7 W. C. Jarvis 
. 10 G. W. Lane 
August 22 12 Louis Ellis 
September 26 12 A. T. Cardwell 
November 4 76 Carroll Rosanky 
1969 
January 2 10 Martin Weiser 
February 6 42 H. T. Cattle Co. 
February 13 4 Domingo Martinez 


(b) On or about the dates and in the transactions set forth 
below and in divers other transactions during the period from on 
or about December 18, 1969, through on or about February 12, 
1970, in connection with sales of livestock consigned to Lockhart 
Livestock Auction Company, Inc., for sale on a commission basis, 
the corporate respondent prepared and issued accounts of sale 
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to the consignors of such livestock, which accounts of sale failed 
to show the names of the purchasers of the livestock represented 
therein. Said corporate respondent made copies of such accounts 
of sale a part of its books and records. 


Date 
1969 No. of Head Consignor 


December 18 18 C. H. Evans, Jr. 
<a 10 Chester Walter 
i 9 Evans & Jaraseh 
1970 
January 7 Maurice Reed 
‘< 11 Honey Schaeffer 
= 10 J. B. Harris 
February 12 7 Sherman Cale 
° 4 Jack Gravel 
e 6 W. P. Stromberg 


3. (a) The individual respondents, at the stockyard, on or 
about the dates and in the transactions set forth below, and in 
divers other transactions during the period from on or about 
November 7, 1968, through on or about February 13, 1969, per- 
mitted Capitol Cattle Company, Inc., a corporation owned in part 
by respondent Eugene Schwertner, also part owner of the stock- 


yard, to purchase for speculative purposes livestock consigned to 
the individual respondents for sale on a commission basis. 


Date of No. of Head Amount of 

Purchase Purchased Purchase 
1969 

January 30 82 $9,431.62 

February 13 50 5,476.48 


(b) The corporate respondent, at the stockyard, on or about 
the dates and in the transactions set forth below, and in divers 
other transactions during the period from on or about November 
6, 1969, through on or about February 19, 1970, permitted re- 
spondent Eugene Schwertner, a part owner of the stockyard, to 
purchase for speculative purposes, livestock consigned to the 
corporate respondent for sale on a commission basis. 


Date of 
Purchase No. of Head Amount of 
1969 Purchased Purchase 


December 18 34 $ 4,432.24 
1970 

January 8 67 10,076.29 
February 12 20 2,586.39 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have violated sections 312(a) and 401 of the Act 
(7 U.S.C. 218(a), 221) and 201.43(a) of the regulations (9 CFR 
201.43 (a) ). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have violated section 312(a) of the Act, supra, and 
section 201.57(a) of the regulations (9 CFR 201.57(a)). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondents Kenneth Riddle, Joe Lee Rathman, and Eugene 
Schwertner, individually and as partners with each other or with 
any other person or persons, and Lockhart Livestock Auction 
Company, Inc., and its officers, directors, agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from: 


1. Issuing to consignors of livestock accounts of sale which 
fail to disclose the true and correct names of purchasers; 


2. Purchasing livestock consigned to them for sale on a commis- 
sion basis for their own accounts, individually or collectively, for 
speculative purposes; 


3. Permitting their officers, agents, or employees to purchase 
livestock consigned to respondents for sale on a commission basis 
for speculative purposes; and 


4. Permitting trading partnerships, corporations, or other busi- 
ness associations composed of respondents, their officers, agents, 
or employees and others, to purchase livestock consigned to re- 
spondents for sale on a commission basis for the account of such 
partnerships, corporations, or other business associations for any 
purpose. 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their busi- 
ness under the Act, including, among other things, copies of buy- 
ers’ invoices and accounts of sale showing the full, true and 
correct names of the purchasers of livestock represented thereon. 
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This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 13,698) 


In re ROBERT COBLE. P&S Docket No. 4421. Decided February 16, 
1971. 


Insolvency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from issuing insufficient funds checks in payment of live- 
stock purchased in commerce and failing to pay when due the full 
purchase price of such livestock and suspending him as a registrant 
under the act for a period of 30 days and thereafter until. no longer 
insolvent. 


Dennis L. Hays for complainant. 
Lewis, Blickhan & Garrison, Quincy, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 15, 1970, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on January 12, 1971, in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner and consents to the is- 
suance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only, based on the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 
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FINDINGS OF FACT 





1. (a) Robert Coble, hereinafter referred to as the respondent, 
is an individual whose address is Mt. Sterling, Illinois. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis; and 





(2) Registered with the Secretary of Agriculture as a 
market agency to buy livestock in commerce on a commission 
basis. 





2. Respondent’s current liabilities presently exceed his current 
assets. 





3. Respondent, in connection with his operations as a market 
agency, buying on a commission basis, on or about the dates and 
in the transactions set forth below, purchased livestock in com- 
merce, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in 
the account upon which such checks were drawn. 







Date of Date of No. of Head Amount of Purchased At 
Purchase Check and Species Check or From 
1970 








July 1 





July 1 





6 hogs 





$ 318.93 Richard Sheppard 


Timewell, Illinois 









July 3 July 3 20 hogs 1,188.87 Rueben Davis 
Timewell, Illinois 
July 6 July 6 18 hogs 728.33 F. W. DeMoss 


Liberty, Illinois 








4. In addition to those transactions set forth in Finding of Fact 
3 above, respondent in connection with his operations as a market 
agency, buying on a commission basis, on or about the dates and 
in the transactions set forth below, purchased livestock in com- 
merce and failed to pay, when due, the full amount of the pur- 
chase price for such livestock. 
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Date of 
Purchase 
1970 Amount Purchased From 


January 5 $ 63.53 Mark Bienhoff, LaPrairie, Illinois 
January 5 31.76 Susan Bienhoff, LaPrairie, Illinois 
January 5 31.76 Ruth Ann Bienhoff, LaPrairie, Illinois 
May 1,373.64 George Kiefer, Quincy, Illinois 

June 1,950.52 Carroll Hester, Quincy, Illinois 

June 158.74 Carroll Hester, Quincy, Illinois 

June 1,113.30 Carroll Hester, Quincy, Illinois 

June 287.87 Harry Vonholt, Clayton, Illinois 

June 493.85 Francis Morath, Versailles, Illinois 
June 9,054.48 Farmers Livestock, Coatsburg, Illinois 
June 1,750.75 George Kiefer, Quincy, Illinois 

June 6,337.39 Allen Thoroman, Versailles, Illinois 
June 4,597.03 Allen Thoroman, Versailles, Illinois 
June 1,560.80 Pittsfield Com. Sale, Pittsfield, Illinois 
June 174.60 Tom Broderick, Clayton, Illinois 

June 6,184.42 Allen Thoroman, Versailles, Illinois 
June 1,198.01 Farmers Livestock, Coatsburg, Illinois 
June 446.50 Kahoka Sale Co., Kahoka, Missouri 
June 1,910.38 Palmyra Livestock, Palmyra, Missouri 
June 97.75 Emory Kurfman, Baylis, Illinois 

June 1,954.47 Allen Thoroman, Versailles, Illinois 
June 966.38 Pittsfield Com. Sale, Pittsfield, Illinois 
June 137.27 Carroll Hester, Quincy, Illinois 

June 417.25 Clyde Johnson, Clayton, Illinois 

July 583.27 Ralph Churchill, Liberty, Illinois 
July 11.55 Ralph Churchill, Liberty, Illinois 

July 3,034.42 Farmers Livestock, Coatsburg, Illinois 
July 411.51 Edina Auction, Edina, Missouri 

July 125.62 Harry Vonholt, Clayton, Illinois 

July 1,660.82 Carroll Hester, Quincy, Illinois 

July 2,145.13 Palmyra Order Buyers, Palmyra, Missouri 
July 1,049.58 Farmers Livestock, Coatsburg, Illinois 
July 1,275.05 Market Bros., Mt. Sterling, Illinois 
July 121.27 Larry Bullard, Timewell, Illinois 
July 257.50 Melvin Vonholt, Clayton, Illinois 

July 2.71150 A. Thoroman, Versailles, Illinois 

July 1,691.49 A. Thoroman, Versailles, Illinois 
July 1,972.80 Edina Auction, Edina, Missouri 

July 6 4,317.64 Farmers Livestock, Coatsburg, Illinois 


oOonn nds KK ee 


Onr aD w 


5. As of July 29, 1970, there remained unpaid by respondent the 
total amount due for the livestock purchases set forth in Findings 
of Fact 3 and 4 above. 
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CONCLUSIONS 








By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 































By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated section 312(a) of the 
Act, supra, and section 201.48(b) of the regulations (9 CFR 
201.43 (b) ). 





Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 





1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining in the bank upon 
which such checks or drafts were drawn an account containing 
sufficient available funds to pay such checks or drafts; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after the 
30 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,699) 


In re CLARENCE HERBERT EASTBURN. P&S Docket No. 4427. De- 
cided February 16, 1971. 
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Failure to pay for livestock—Cease and desist—Consent order 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and from 
failing to accept or to make funds available to pay drafts issued in 
payment of such livestock. 


Thomas E. Bundy for complainant. 
Harvey E. Means, Bakersfield, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 30, 1970 by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on January 21, 1971, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance of a specified order, with findings of 
fact and conclusions, for the purpose of this proceeding only, 
based upon the allegations contained in the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) Clarence Herbert Eastburn, hereinafter referred to as 
the respondent, is an individual, d/b/a San Joaquin Cattle Com- 
pany, whose address is 3104 Dore Drive, Bakersfield, California 
93304. 


(b) Respondent at all times material herein was engaged 
in the business of buying and selling livestock in commerce for 
his own account as a dealer within the meaning and subject to 
the provisions of the Act and the regulations issued thereunder. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
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purchased livestock in commerce, and failed to accept or make 
funds available to pay drafts which he issued or authorized to be 
issued in purported payment for livestock purchased in commerce. 


Date of 
Purchase No. Head Amount Purchased from 


3/22/70 cattle $18,476.42 Stevano Cattle Co., Abilene, Tex. 

3/22/70 cattle 1,931.14 a = ’ = 

4/14/70 cattle 17,151.17 Madera Livestock Auction, Madera, 
Calif. 

4/21/70 cattle 2,624.99 “2 ge 7 " 

4/28/70 cattle 2,386.68 si ” = - 

4/24/70 cattle 1,643.42 California Livestock Marketing 
Ass’n, Visalia, Calif. 


3. Respondent, in connection with the transactions referred to 
in finding of fact 2 above, failed to pay, when due, the full pur- 
chase price of such livestock and, as of the date of issuance of 
this Complaint, has failed to pay the full purchase price of such 
livestock. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 2 and 3 
hereof, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and section 201.43(b) of the regulations 
thereunder (9 CFR 201.43 (b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 
ORDER 
Respondent shall cease and desist from: 


1. Failing to accept or failing to make funds available to pay 
drafts which he issues or authorizes to be issued in payment for 
livestock purchased in commerce; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 13,700) 


In re R. W. ROBISON and Harry A. ROBISON. P&S Docket No. 
4411. Decided February 16, 1971. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondents are ordered to cease and desist from failing to pay, when 
due, the full purchase price of livestock purchased in commerce, and 
purchasing such livestock while respondents’ current liabilities exceed 
their current assets unless respondents pay the full purchase price. at 
time of purchase. 


Thomas E. Bundy for complainant. 
Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on December 11, 1970, by the 


Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondents with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondents filed an answer on January 18, 1971, in which they 
admit the jurisdictional allegations of the complaint, neither ad- 
mit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order, with findings of fact and conclusions, for the 
purpose of this proceeding only, based upon the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) R. W. Robison and Harry A. Robison, hereinafter re- 
ferred to as the respondents, are, and at all times material herein 
were partners, d/b/a Robison Brothers Packing Co. and having 
their principal place of business located at Batesville, Mississippi 
38606. 
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(b) Respondents, at all times material herein, were: 





1. Engaged in the business of buying livestock for pur- 
poses of slaughter. 


2. A packer within the meaning and subject to the pro- 
visions of the Act. 































2. Respondents, in connection with their operations as a packer 
in commerce, during the period from November 24, 1969, through 
June 8, 1970, purchased livestock for slaughter from Batesville 
Livestock Commission Company, Batesville, Mississippi, and Ox- 
ford Livestock Commission Co., Oxford, Mississippi, and failed 
to pay, when due, the full purchase price for such livestock. As 
of the date of the issuance of the complaint, there remained un- 
paid a total of $6,634.57 at Batesville Livestock Commission Co. 
and a total of $8,908.52 at Oxford Livestock Commission Co. for 
livestock purchased by respondents during the aforementioned 
period. 


3. Respondents, during the period from December 31, 1969, to 
June 30, 1970, in connection with their operations as a packer in 
commerce, purchased livestock as set forth in finding of fact 2 
while their current liabilities exceeded their current assets, and 
in connection with the transactions during such period, failed to 
pay for such livestock at the time of purchase. 


(a) As of December 31, 1969, respondents had current as- 
sets of $54,729.12 and current liabilities of $103,115.96 resulting 
in an excess of current liabilities over current assets of 
$48,386.84. 


(b) As of June 30, 1970, respondent had current assets of 
$26,840.09 and current liabilities of $115,078.56 resulting in an 
excess of current liabilities over current assets of $88,238.47. 





CONCLUSIONS 






By reason of the facts alleged in finding of fact 2 herein, 
respondents have engaged in unfair practices in commerce in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)) and 
section 201.48 (b) of the regulations (9 CFR 201.43 (b) ). 


By reason of the facts alleged in finding of fact 3 herein, re- 
spondents have engaged in unfair practices in commerce in vio- 
lation of section 202(a) of the Act, supra. 
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Inasmuch as the complainant has recommended that the order 
consented to by respondents be issued, the order will be issued. 


ORDER 


Respondents, R. W. Robison and Harry A. Robison, individually 
and as partners with each other or with other persons, shall cease 
and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Purchasing livestock in commerce while respondents’ cur- 
rent liabilities exceed their current assets unless respondents pay 
the full purchase price of the livestock at the time of purchase. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after ser- 
vice upon respondents. 


(No. 13,701) 


In re JOHN T. BUFORD. P&S Docket No. 4382. Decided February 
18, 1971. 


Bond—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until such time as he complies fully with the bonding re- 
quirements. 


Thomas E. Bundy for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint and did not file exceptions to the 
hearing examiner’s recommended decision based on the default 
in the filing of an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
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order shall become effective on the sixth day after service of a 
copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed October 14, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent is registered with 
the Secretary under the act as a dealer and is charged with 
engaging in business as a dealer, buying and selling livestock in 
commerce for his own account, without filing and maintaining 
a reasonable bond or its equivalent as required by the act and the 
regulations issued thereunder. A copy of the complaint and a copy 
of the rules of practice were served upon respondent October 
19, 1970. 


At the time of service of the complaint respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. On January 15, 1971, com- 
plainant recommended, in effect, that respondent be found to have 
violated the act and the regulations issued thereunder as charged, 
be ordered to cease and desist from such violation and be suspend- 
ed as a registrant under the act until he fully complies with the 
bonding requirements thereunder. The matter was referred to 
Herbert L. Perlman, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, for the prepa- 
ration of a report without further investigation or hearing pur- 
suant to section 202.9(c) of the rules of practice. 


PROPOSED FINDING OF FACT 


1. Respondent, John T. Buford, is an individual whose address 
is Celina, Tennessee. At all times. material herein respondent 
was engaged in the business of buying and selling livestock in 
commerce for his own account and was registered with the Secre- 
tary under the act as a dealer to buy and sell livestock in com- 
merce. 
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2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the act terminated 
August 8, 1970. Respondent was notified on or about July 22, 
1970 of such termination date and was informed that if he con- 
tinued his livestock operations after August 8, 1970, without bond 
coverage, as required under the act and the regulations, he would 
be in violation thereof. Notwithstanding such notice respondent 
has continued to engage in the business of a dealer, buying and 
selling livestock in commerce for. his own account, without filing 
and maintaining a reasonable bond or its equivalent. 


PROPOSED CONCLUSIONS 


Respondent’s operations in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Finding 
of Fact 2, constitutes a violation of section 312(a) of the act 
(7 U.S.C. 213(a)), and sections 201.29 and 201.30 of the regula- 
tions issued thereunder (9 CFR 201.29 and 201.30). See, e.g., 
In re W. O. Steen, 16 A.D. 125 (1957); In re Ray York, 20 A.D. 
1112 (1961); In re Martin Bynum, 22 A.D. 1082 (1963). Re- 
spondent should be ordered to cease and desist from the violation 
found herein and should be suspended as a registrant under the 
act until he fully complies with the bonding requirements thereof, 
as recommended by complainant. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the act and 
the regulations. 


Respondent is suspended as a registrant under the act until 
he complies fully with the bonding requirements under the act 
and the regulations. When respondent has complied with such 
requirements a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


(No. 13,702) 


In re F. H. MINIFIE & Co., INC. P&S Docket No. 4429. Decided 
February 18, 1971. 
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Cite as 30 A.D. 234 


Packer—Failure to pay for meat or meat food products—Cease 
and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, 
for meat or meat food products purchased in commerce. 









Dennis L. Hays for complainant. 
Cohen & Weinstein, Chicago, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint and Notice of Hearing filed on January 6, 1971, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


Respondent filed an answer on January 29, 1971, in which it 
admits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner and consents to the is- 
suance of a specified order, with findings of fact and conclusions, 
for the purpose of this proceeding only based on the allegations 
contained in the Complaint and Notice of Hearing. Complainant 
has recommended that the order consented to by respondent be 
issued. 


— a "Sl 


FINDINGS OF FACT 


1. (a) F. H. Minifie & Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at 221 N. Green Street, Chicago, Illinois. 















(b) Respondent, at all times material herein, was engaged 
in the business of manufacturing meats and meat food products 
for sale and shipment in commerce. 


(c) Respondent, at all times material herein, was a packer 
within the meaning and subject to the provisions of the Act; 


2. Respondent, in connection with its operations as a packer 
on or about April 6, 1970, purchased meat food products in com- 
merce from American Stores Packing Company, Lincoln, Nebras- 
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ka, and in purported payment therefor, issued checks in the 
amounts of $20,786.46 and $21,553.01 which were returned un- 
paid by the bank upon which they were drawn because respondent 
did not have sufficient funds on deposit in the account upon which 
said checks were drawn. 








3. Respondent, in connection with its operations as a packer 
on or about the dates and in the transactions set forth below, 
purchased meat and/or meat food products in commerce and fail- 
ed to pay, when due, the full purchase price thereof. 













Date of 
Purchase 
1970 






Purchase Price 


$20,745.11 





Purchased From 









April 2 Union Packing Co., Inc. 
4501 S. 36th Street 
Omaha, Nebraska 
American Stores Packing 42,339.47 
320 N Street 

Lincoln, Nebraska 

April 17 Kingsford Packing Co., Inc. 2,812.81 
Kingsford Heights, Ind. 









April 


oO 








April 28 7,493.25 
April 28 John Roth & Son 32,958.24 
42nd & T Street 
Omaha, Nebraska 
April 30 G. L. Doyle & Co. 3,529.50 
4021 S. Normal 
Chicago, Illinois 











April 30 Davenport Packing Co. 15,433.39 
Milan, Illinois 

April 28 Sterling Colorado Beef Co. 38,488.80 
P. O. Box 1728 





Sterling, Colorado 








April 30 " 36,006.46 
April 30 4 33,683.49 
May 5 o 18,045.52 
May 6 pe 19,285.91 









CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, respondent has violated section 202(a) of the Act (7 
U.S.C. 192(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 














TONY B. MACHADO 
Cite as 30 A.D. 237 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer shall cease 
and desist from: 


1. Issuing checks or drafts in payment for meat or meat food 
products purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank account on which they are 
drawn to pay such checks or drafts; and 


2. Failing to pay, when due, the full purchase price of meat or 
meat food products purchased in commerce. 


This order shall be effective on the first day after service upon 
respondent. Copies hereof shall be served upon the parties. 


(No. 13,703) 


In re TONY B. MACHADO. P&S Docket No. 4344. Decided February 
Ze, ivi. 


Jurisdiction—Remand to hearing examiner 


Where the record presents a dispute as to facts the resolution of which 
determines jurisdiction to issue an order, the proceeding is remanded 
to the Office of Hearing Examiners for the holding of a hearing or for 
other ascertainment of the facts such as stipulation. 


Ray Stoddard for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON REMAND 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seqg.), respondent was charged with being en- 
gaged in the business of buying livestock in commerce on a com- 
mission basis for the accounts of other persons without bond 
coverage as required by the act and the regulations. 


Respondent failed to file an answer and, based upon the default, 
Chief Hearing Examiner Jack W. Bain issued a recommended 
decision and an order proposing suspension of respondent as a 
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registrant under the act until he complies with the bonding re- 
quirements. 


Thereafter, respondent submitted a letter alleging that he had 
become an employee of the Watsonville Dressed Beef Co. of 
Watsonville, California, and is not furnishing cattle for anyone 
else. 


Complainant filed an answer to respondent’s letter alleging that 
respondent buys cattle for Watsonville on a commission basis and 
also for Avila Meat Packing Company, Newman, California. 
Complainant recommends that the matter be set for oral hearing. 


Since the record presents a dispute as to facts the resolution of 
which determines jurisdiction to issue an order, the proceeding 
is remanded to the Office of Hearing Examiners for the holding 
of a hearing or for other ascertainment of the facts such as stipu- 
lation. 


(No. 13,704) 


In re WILLIAM T. MARSHALL, JR. P&S Docket No. 4355. Decided 
February 24, 1971. 


Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock, and is sus- 
pended as a registrant under the act for a period of 60 days and there- 
after until no longer insolvent. 


Jerome S. Ducrest for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging respondent with failing to pay 
when due for livestock purchased and with being insolvent within 
the meaning of the act. Chief Hearing Examiner Jack W. Bain 
issued a recommended decision based upon the default and pro- 
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posed an order requiring respondent to cease and desist from 
the violations found and suspending him as a registrant under 
the act for a period of 60 days and thereafter until respondent 
demonstrates that he is no longer insolvent. Respondent did 
not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on August 19, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, registered under the Act 
as a livestock dealer, was charged with failing to meet the finan- 
cial requirements of the Act, issuing insufficient funds checks in 
purported payment for livestock purchased, and failing to pay 
when due for livestock purchased. 


Copies of the complaint and the rules of practice were served 
on respondent on August 27, 1970. He was notified in writing 
than an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. Respondent has filed nothing. 


Hearing Examiner Jack W. Bain, to whom the proceeding had 
been assigned, issued a recommended decision on November 27, 
1970, without further investigation or hearing, pursuant to Sec- 
tion 202.9(c) of the Rules of Practice (9 CFR 202.9(c) ). 


PROPOSED FINDING OF FACT 


1. The respondent, William T.’ Marshall, Jr., is an individual 
whose principal place of business is Moultrie, Georgia. He is, and 
at all times material herein was, engaged in the business of buy- 
ing and selling livestock in commerce for his own account, and 
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registered under the Act as a dealer to buy and sell livestock in 
commerce. 


2. As of December 31, 1969, respondent’s current liabilities of 
$1,105,045.93 exceeded his current assets of $651,729.58 by 
$453,316.35. As of March 19, 1970, these figures were, respec- 
tively $1,131,655.99, $597,845.20, and $533,810.79. 


3. During the period December 31, 1969, through March 19, 
1970, respondent operated as a dealer under the Act while his 
current liabilities exceeded his current assets. 


4. During the period mentioned in Finding 3, respondent con- 
sistently purchased cattle and hogs and failed to pay when due 
for them, in many instances having given insufficient funds checks 
in purported payment. As of March 19, 1970, he had failed to 
pay $1,004,599.25 for such livestock purchases. 


PROPOSED CONCLUSIONS 


By facts shown above in the findings, respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 
204), and he willfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)), for which the order set out below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from: 


Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts; and 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for 60 
days and thereafter until such time as he demonstrates that he 
is no longer insolvent. When he demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension after the 60 day period. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 





EDMOND LEON DODD 
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(No. 13,705) 


In re EDMOND LEON DODD and VONALEE Dopp. P&S Docket No. 
4392. Decided February 25, 1971. 


Insolvency—Suspension of registration—Default 


Respondents are ordered to cease and desist from operating as a dealer 
under the act while insolvent, issuing insufficient funds checks in pay- 
ment of livestock purchased in commerce and failing to pay, when due, 
the full purchase price of such livestock, and are suspended as regis- 
trants under the act for a period of 30 days and thereafter until no 
longer insolvent. Respondents are also ordered to maintain records that 
fully disclose all transactions involved in their business under the act. 

Kenneth H. Vail for complainant. 

Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondents failed to file 
an answer to the complaint which, among other things, charged 
respondents with failing to pay, when due, the full purchase price 
of livestock purchased in commerce and with being insolvent 
within the meaning of the act. Chief Hearing Examiner Jack W. 
Bain issued a recommended decision based upon the default and 
proposed an order requiring respondents to cease and desist from 
the violations found and suspending them as registrants under 
the act for a period of 30 days and thereafter until such time as 
they demonstrate that they are no longer insolvent. Respondents 
did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
upon respondents. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
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It was instituted by a complaint filed on October 29, 1970, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondents, of Woodward, Oklahoma, 
were charged with failing to meet the financial requirements of 
the Act, issuing insufficient funds checks in payment for live- 
stock purchased, failing to pay when due for livestock purchased, 
and failing to keep required records. 


Copies of the complaint and the rules of practice were served 
on respondents on November 3, 1970. They were notified in writ- 
ing that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such al- 
legations and waiver of a hearing. At respondents’ attorney’s re- 
quest, the answer time was extended to December 23, 1970. No 
answer has been filed. 


On January 19, 1971, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on January 28, 1971, without further 
investigation or hearing, pursuant to Section 202.9(c) of the 
Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondents, Edmond Leon Dodd and Vonalee Dodd, 
are partners doing business as Dodd Livestock Company, whose 
address is Route 3, Box 94D, Woodward, Oklahoma 73801. At all 
times material herein they were and now are engaged in the busi- 
ness of buying and selling livestock in commerce for their own 
account, and registered under the Act as a dealer to buy and sell 
livestock in commerce. 


2. As of May 29, 1970, respondents’ current liabilities of 
$96,411.18 in their dealer business exceeded their current assets 
of $41,562.69 by $54,848.49. 


3. As of June 15, 1970, such current liabilities of $97,645.51 
exceeded their current assets of $39,879.99 by $57,765.52. 


4. Respondents’ current liabilities now exceed their current 
assets. 


5. From May 29 through June 15, 1970, respondents operated 
as a dealer, buying livestock in commerce, while their current 
liabilities exceeded their current assets. 





EDMOND LEON DODD 
Cite as 30 A.D. 241 


6. In 14 transactions from May 19 through June 18, 1970, re- 
spondents issued insufficient funds checks, which were returned 
unpaid by the bank, in purported payment for hogs purchased. 


7. In 16 transactions from April 16 through June 18, 1970, re- 
spondents failed to pay, when due, the full purchase price for hogs 
bought in commerce. 


8. As of October 20, 1970, in the 16 transactions mentioned in 
Finding 7, there remained unpaid all of the $1,031.57 purchased 
from Panhandle Livestock Commissions Co., Guymon, Oklahoma; 
$19,136.29 from Clinton Livestock Auction, Clinton, Oklahoma; 
and $29,148.46 from Dodge City Livestock Commission Co., Inc., 
Dodge City, Kansas; and $47,909.33 of the $97,913.05 purchased 
from Liberal Sales Co., Liberal, Kansas. 


9. Respondents, in their business as a dealer, failed to keep and 
maintain a complete check register, a cash receipts and disburse- 
ments journal, monthly bank reconciliations, and a purchase and 
sales journal in their records. 


PROPOSED CONCLUSIONS 


By the facts shown above in the findings, respondents’ financial 
condition does not meet the financial requirements of the Act (7 
U.S.C. 204), and they have willfully violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and section 201.43(b) of the regula- 
tions (9 CFR 201.43(b)), for which the order set out below 
should be issued. 


PROPOSED ORDER 


Respondents shall cease and desist from: 


1. Operating as a dealer in commerce while their current liabili- 
ties exceed their current assets; 


2. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they were drawn to pay 
such checks or drafts; and 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business as a dealer subject to the Act, including: (a) a gen- 
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eral ledger of accounts; (b) a daily record of livestock purchases 
and sales; (c) a cash receipts journal; (d) a complete and ac- 
curate record of checks issued; (e) a livestock inventory; and 
(f) monthly bank account reconciliations. 


Respondents are suspended as registrants under the Act for 30 
days and thereafter until such time as they demonstrate that they 
are no longer insolvent. When respondents demonstrate that they 
are no longer insolvent, a supplemental order will be issued in 
this proceeding terminating this suspension after the 30 day 
period. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 18,706) 
RONALD NADIG and ARTHUR NADIG d/b/a NADIG CATTLE COM- 
PANY v. ELDORA LIVESTOCK SALES, INC. P&S Docket No. 4354. 


Order of dismissal issued February 26, 1971, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 13,707) 
In re GLOVER LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 


No. 4156. Stay order issued February 18, 1971, by Thomas J. 
Flavin, Judicial Officer. 


COURT DECISION 


BRUHN’S FREEZER MEATS OF CHICAGO, INC. d/b/a BEEFLAND 
FREEZER MEATS, BRUHN’S FREEZER MEATS OF ALEXANDRIA, 
INC., d/b/a BRUHN’S FREEZER MEATS, BEEFLAND FREEZER 
MEATS OF DENVER, INC., d/b/a BEEFLAND FREEZER MEATS 
(Formerly Bruhn’s Freezer Meats of Denver, Inc.) , BRUHN’S 
SERVICE COMPANY, INC., EARL BRUHN, JR., and ROBERT 
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BRUHN v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
February 23, 1971. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


Before MATTHES, Chief Judge; LAy, Circuit Judge; REGISTER, 
Chief District Judge. 


MATTHES, Chief Judge. 


This case is here on petition for review of a decision of the 
Judicial Officer of the United States Department of Agriculture, 
filed March 9, 1970, finding petitioners had engaged in practices 
that were in violation of § 202(a) of the Packers and Stockyards 
Act, as amended. 7 U.S.C. § 181, et seq. 


Petitioners do not challenge the findings of fact upon which the 
Judicial Officer premised his conclusion that petitioners had vio- 
lated the Act. They rely principally on legal issues for vacation 
of the decision of the Judicial Officer and for dismissal of the 
complaint. We nevertheless deem it appropriate to engage in a 
resume of the proceedings and the pertinent facts as disclosed by 


the evidence and found by the Judicial Officer for the purpose of 
placing in proper perspective the questions we are required to 
resolve. 


Petitioner’s Bruhn’s Service Company, Inc., is a Nebraska cor- 
poration having its principal office and place of business at Elk- 
horn, Nebraska. It owns all the stock of petitioners Bruhn’s 
Freezer Meats of Chicago, Inc., Bruhn’s Freezer Meats of Alex- 
andria, Inc., Beefland Freezer Meats of Denver, Inc., and each of 
31 other corporations in the Bruhn organization.* 


Petitioners Earl Bruhn, Jr. and Robert Bruhn, of Elkhorn, 
Nebraska, own 51% and 49%, respectively, of the stock of Bruhn’s 
Service Company, Inc. They are president and vice president, 
respectively, of the four petitioning corporations and the other 
31 corporations delineated in the complaint and findings. 


1. Upon motion of the Secretary for a temporary injunction restraining violation of the 
administrative cease and desist order pending final determination of the petition for review, 
this court on May 28, 1970, issued an order temporarily enjoining petitioners from violating 
the cease and desist order “until the final determination of the petition for review.” 

2. The complaint and findings designate the other corporations which are not parties herein. 
Their identity is not in dispute, and accordingly we forego naming them. We have jurisdic- 
tion of this proceeding by virtue of 7 U.S.C. §194, which provides that the petition for 
review shall be filed in the Court of Appeals for the Circuit in which the packer 
has his place of business. As noted, Bruhn’s Service Company, Inc. has its principal place 
of business in Nebraska. 
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In essence, the complaint alleged that the petitioners violated 
§ 202(a) of the Act by (1) engaging in “bait and switch” tactics 
in connection with the sale of bulk quantities of meat; (2) mis- 
representing United States Department of Agriculture (USDA) 
quality grades of meat; (3) misrepresenting the anticipated yield 
of bulk quantities of meat; (4) misrepresenting the part of the 
carcass from which meat was derived; and (5) failing to deliver 
the quality of meat a customer had specifically selected and pur- 
chased. 


The lengthy complaint enumerated the number of unfair and 
deceptive practices and devices relied upon to prove violations 
of the Act. After the issues were joined by the filing of petition- 
ers’ answer, a series of legal maneuvers followed, including the 
issuance of a temporary restraining order against the Secretary 
by a judge of the United States District Court for the District of 
Columbia, who later dismissed petitioners’ action and denied a 
temporary injunction. On appeal, the United States Court of 
Appeals for the District of Columbia denied a motion to stay the 
administrative proceedings and affirmed the action of the district 
court. Eventually, hearings commenced and eight separate ses- 
sions were conducted from October 1, 1966 through April 18, 1968. 


On April 4, 1969, the hearing examiner filed his report contain- 
ing 42 findings. We have examined the pertinent portions of the 
voluminous record and find ample support for the findings. As 
there is no assault upon the findings, we briefly paraphrase parts 
of the examiner’s report, particularly the portion thereof dealing 
with the activities engaged in by the petitioners at different plants 
operated by them. 


In 21 different transactions petitioners “baited” customers 
with extensive advertising of quarters, sides and other bulk 
quantities of meat at unrealistically low prices. When the prospec- 
tive purchaser arrived at the plant, an employee of petitioner 
made a concerted effort to “switch” the customer to the purchase 
of a bulk quantity of expensive meat. In 13 of the 21 transactions, 
the efforts to switch were successful. 


Petitioners caused customers to make the switch and purchase 
expensive meat in lieu of the sides and quarters that appeared 
inedible by purposefully preparing an unappetizing display of the 
inferior quality meat, representing it as the advertised product, 
and by discouraging the purchase of such product. 
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The corporate petitioners extensively advertised the sales of 
sides, quarters and other bulk quantities of meat at prices which 
were within the range of wholesale prices generally accepted in 
the meat packing industry for the advertised quantities and 
grades. These advertisements appeared in reputable newspapers 
having a multi-state circulation and caused numerous customers 
and prospective customers to cross state lines. In a number of 
instances, representations were made by petitioners’ employees 
that bulk quantities of meat constituted a beef “hindquarter”, 
whereas the meat that was delivered was not the quality the buy- 
ers had selected. 


Petitioners’ employees on occasion represented beef to be a 
specific USDA quality grade and in reliance on such representa- 
tion, the customer purchased the beef, however, the product which 
was processed and delivered had not been USDA quality graded. 


Upon the basis of his findings, the hearing examiner concluded 
that the petitioners had engaged in unfair or deceptive practices 
or devices in commerce in violation of § 202 of the Act, 7 U.S.C. 
§ 192. The examiner recommended the issuance of a cease and 
desist order. 


Upon request of petitioners, the cause was certified to the Judi- 
cial Officer who, in due time, filed his findings of fact, conclusions 


and order. The Judicial Officer made findings substantially coin- 
ciding with those of the hearing examiner.’ 


The petitioners present five contentions which, in essence are: 


(1) the petitioners are not “packers” as that term is defined 
in the Act, 7 U.S.C. § 191; 

(2) the acts and practices found by the Judicial Officer to be 
unfair or deceptive in violation of 7 U.S.C. §192(a) were not in 
“commerce” as that term is defined in the Act, 7 U.S.C. § 182; 


(8) the Department of Agriculture has no jurisdiction over 
petitioners’ activities because they are retail activities and ex- 
cluded by the provisions of 7 U.S.C. § 227; 


(4) the Judicial Officer’s finding that the Department of Agri- 
culture had jurisdiction pursuant to 7 U.S.C. § 227(a), when this 
basis of jurisdiction was not set forth in the complaint, violates 
petitioners’ right to due process; and 

3. The Judicial Officer issued a cease and desist order set forth at the conclusion of his 


reported opinion. Bruhn’s Freezer Meats of Chicago, Inc., 29 A.D. 223 (1970). Inasmuch as 
the provisions of the order are not in issue, we pretermit discussion thereof. 
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(5) there is no substantial evidence in the record to support 
a finding that the individual petitioners controlled the activities 
of the corporate petitioners. 


These contentions will be considered seriatim. 


At the outset we note that the Packers and Stockyards Act is 
remedial legislation and should be liberally construed to further 
its life and fully effectuate its public purpose. Stafford v. Wallace, 
258 U.S. 495, 521 (1922); Swift & Company v. United States, 
393 F.2d 247, 253 (7th Cir. 1968) ; Bowman v. United States De- 
partment of Agriculture, 363 F.2d 81, 85 (5th Cir. 1966). Cf. 
Marriot v. National Mut. Cas. Co., 195 F.2d 462, 466 (10th Cir. 
1952); Binkley Mining Co. v. Wheeler, 133 F.2d 863, 871 (8th 
Cir.), cert. denied, 319 U.S. 764 (1943); Benas v. Maher, 128 
F.2d 247, 252 (8th Cir. 1942). 


I 


Section 201 of the Act, 7 U.S.C. § 191, in pertinent part pro- 
vides: 


“The term ‘packer’ means any person engaged in the busi- 
ness (a) of buying livestock in commerce for the purposes of 
slaughter, or (b) of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce, or 
(c) ..., or (d) of marketing meats, meat food products, 

. . in commerce; but no person engaged in such practice of 
manufacturing or preparing livestock products or in such 
marketing business shall be considered a packer unless— 


(1) Such person is also engaged in any business referred 
to in clause (a) or (b) of this section .. .” 


This definition of packer has remained intact since the Act was 
originally passed in 1921 even though it has been amended in 
other respects. Arkansas Valley Industries v. Freeman, 415 F.2d 
718, 715 (8th Cir. 1969). 


The petitioners have, from the outset, contended that their ac- 
tivities do not constitute “manufacturing or preparing meats or 
meat food products” within the 1921 definitional concept. They 
submit that Congress could not have considered the regulation of 
freezer plants within the purview of the Act as freezers did not 
exist as a market factor in 1921. They liken their operation to 
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that of the corner butcher shop which was not regulated because 
of its retail nature.* 


The record conclusively shows, in accordance with the findings 
of the Judicial Officer, that petitioners cut up sides and quarters 
of beef into consumer cuts, boned and ground meats, and then 
trimmed and wrapped the individual cuts and froze the prepared 
meat to preserve it. Bruhn’s Freezer Meats of Chicago, Inc., 29 
A.D. 223 (1970). 


The term “preparing” is not defined in the Act and we find 
nothing in the legislative history of the Act which would require 
an interpretation limiting its application to wholesalers or 
slaughterers. Rather, the purpose of the Act is to assure fair trade 
practices in the livestock marketing and meat-packing industry 
in order to safeguard farmers and ranchers against receiving 
less than the true market value of their livestock and “‘to protect 
consumers against unfair business practices in the marketing 
of meats...” (emphasis added) and the other products covered 
by the Act. H.R. Rep. No. 1048, 85th Cong., Ist Sess. (1957). 
The House Committee on Agriculture, in recommending passage 


4. The Federal Trade Commission and the Department of Agriculture have not been in 
accord as to the activities which must be found to bring a handler and seller of 
meat and meat food products within the statutory definition of ‘‘packer.”’ Each has inter- 
preted the terminology in the definition in a manner that would result in a finding of 
jurisdiction in the case before it. A comparison of the case of Renaire Corp. (Pennsylvania), 
55 F.T.C. 1169 (1959) with First National Stores, Inc., 23 A.D. 1339 (1964) and Secretary 
of Agriculture v. Great Atlantic &@ Pacific Tea Co., B.A.I. Docket No. 476 (December 29, 
1936) is indicative. 

Renaire (Pennsylvania) was charged with having violated the F.T.C. Act, 15 U.S.C. §41 
et seq., by misrepresenting the benefits and advantages afforded by purchasing a complete 
line of frozen foods sold by them under a food purchase plan. Renaire purchased carcasses 
of meat from packing houses and processed it further by cutting, boning, grinding, and 
freezing the meat. The hearing examiner found that Renaire was a packer under the Packers 
and Stockyards Act, and therefore, the matters involved were not within the F.T.C.’s juris- 
diction. 55 F.T.C. at 1190. In finding that the hearing examiner’s conclusion that Renaire 
should be deemed a packer was erroneous, the Commission held that “the processing activities 
performed by persons not members of the slaughtering and meat packing industry which are 
similar to those customarily engaged in the furtherance of the retail merchandising of meat 
do not constitute the manufacture and preparation of meat and meat food products within 
the intent and meaning of the Packers and Stockyards Act.” 55 F.T.C. at 1191. 

The Judicial Officer, in First National Stores, Inc., found that First National “corns beef; 
cures spareribs; smokes pork bellies for bacon; grinds beef, veal and pork and prepares it 
for sale as hamburger, frankfurters, sausage, . . . and other table-ready meat products.” 
The Department of Agriculture was found to have jurisdiction because “[i]t has long been 
the administrative interpretation of the Department that the activities described [above] 
constitute the manufacturing and preparing of meat and meat food products .. .” 23 A.D. 
at 1345. 

In Great Atlantic & Pacific Tea Co., the respondent denied that it was engaged in the 
manufacture and preparation of meat and meat food products thereby raising the question 
of the Secretary’s jurisdiction. The Secretary found that respondent purchased quarters of 
beef and pork slabs which they froze, cut into smaller pieces, boned, rolled, sliced and 
wrapped for shipment and that they therefore were engaged in the business of manufacturing 
and preparing meat and were packers. The Secretary thereby found that he had jurisdiction 
and authority to issue a cease and desist order. 
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of the bill, states that the definition of “packer”, 7 U.S.C. § 191, 
was constructed “‘[i]n order to bring within the terms of the bill 
the packer as thus defined, whatever the ramifications of his 
business and whatever the form of corporate organization. .. .” 
H.R. Rep. No. 77, 67th Cong., 1st Sess. 3 (1921). 


The principle is firmly established that in the interpretation 
of a statute its words are to be taken according to the meaning 
given in common usage, in the absence of an indication of a 
contrary intent or unless to do so would defeat the purpose for 
which the Act was passed. Crane v. Commissioner, 331 U.S. 1, 6 
(1947) ; Community Blood Bank of Kansas City Area v. F.T.C., 
405 F.2d 1011, 1015 (8th Cir. 1969); Rice v. United States, 356 
F.2d 709, 712 (8th Cir. 1966) ; Sternberg Dredging Co. v. Walling, 
158 F.2d 678, 681 (8th Cir. 1946). 


The word “prepare” is defined in Webster’s New International 
Dictionary 1970 (1965) as follows: ‘‘to make ready beforehand 
for some purpose: put into condition for a particular use, appli- 
cation, or disposition,” or “to make ready for eating.” Black’s 
Law Dictionary 1344 (Rev. 4th ed. 1968) defines prepare as “[t]o 
provide with necessary means; to make ready; to provide with 
what is appropriate or necessary.” Additionally, in the more 
recently enacted Wholesome Meat Act, 21 U.S.C. § 601 et seq., 
amending the Federal Meat Inspection Act, the term “prepared” 
is defined in context of the meat industry to mean “slaughtered, 
canned, salted, rendered, boned, cut up, or otherwise manufactured 
or processed.” 21 U.S.C. § 601(l). We note, however, that in the 
pre-enactment analysis of the Wholesome Meat Act, the Senate 
Agricultural and Forestry Committee stated, “‘[t]he term ‘pre- 
pared’ is not defined in the present act and cutting up or boning 
carcasses has, administratively not been classed as preparation 
of meat products requiring inspection.” S. Rep. No. 799, 90th 
Cong., 1st Sess. (1967). 


The construction of a statute as applied to a justiciable contro- 
versy is a legal function and judicial construction must prevail 
over a contrary administrative interpretation. United States v. 
American Trucking Ass’n., 310 U.S. 534, 544 (1939); Woods v. 
Benson Hotel Corp., 177 F.2d 548, 546 (8th Cir. 1949). See also 
Arkansas Valley Industries v. Freeman, supra at 718; Land 
O’Lakes Creameries, Inc. v. Commodity Credit Corp., 265 F.2d 
163, 165-66 (8th Cir. 1959). We therefore follow the judicial 
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construction of the statute as found in Safeway Stores, Inc. v. 
Freeman, 369 F.2d 952 (D.C. Cir. 1966). 


In Safeway, appellants owned warehouses where they conducted 
carcass breaking, corning, incidental boning and trimming, and 
grinding of meat before distribution to their retail marketing 
facilities. The Court of Appeals, in affirming the district court’s 
finding that appellants were packers, stated: 


“They [appellants] point out, however, that these activi- 
ties are such as are commonly performed in retail stores, 
and therefore, it is contended, they should not be considered 
part of the ‘manufacturing or preparing’ of meats or meat 
food products by one not otherwise a member of the packing 
industry, although the same activities are performed by those 
who admittedly are ‘packers.’ Appellants’ position does not 
accord with the fair meaning of the language of Section 191 
or with the statutory plan. ... Appellants are within the 
language of Section 191(b), upon which the Secretary relies, 
and we find no reason to exclude them from its meaning.” 
(footnote omitted) 


Id. at 955. See Fulsom-Third Street Meat Co. v. Freeman, 307 
F.Supp. 222, 225 (N.D. Cal. 1969). 


We have demonstrated the existence of an essential element of 
packer status, i.e., that petitioners engaged in manufacturing or 
preparing meats or meat food products within the meaning of 
§ 201 of the Act, 7 U.S.C. § 191. An additional element must be 
proved however, in order to satisfy the definition of the term 
“nacker,” namely that petitioners’ manufacturing or processing 
activities were performed on meats or meat food products “for 
sale or shipment in commerce.” Petitioners claim that even if it 
be determined that they prepare meats, there was no sale or ship- 
ment in commerce because they purchased carcasses at a price 
based on the weight when delivered to the plant and sold only to 
consumers at the site of their plant. Furthermore, petitioners 
contend that the sales to consumers were not regulated sales be- 
cause the flow of commerce under the Packers and Stockyards 
Act ended when the meat was sold to a retailer. We find no sup- 
port for these contentions. 


“Commerce” is defined in the Act, 7 U.S.C. § 182, to mean 
“commerce between any State, Territory, or possession, or the 
District of Columbia, and any place outside thereof... .” Addi- 
tionally, Section 183 provides that “‘[fJor the purposes of this 
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chapter (but not in anywise limiting the definition in section 
182 of this title) a transaction in respect to any article shall be 
considered to be in commerce if such article is part of that current 
of commerce usual in the livestock and meat-packing industries, 
whereby livestock, meats, meat food products, . .. are sent from 
one State with the expectation that they will end their transit, 
after purchase, in another... .” 


The Act was framed in language designed to permit the fullest 
control of packers and stockyards which the Constitution permits, 
and its coverage was to encompass the complete chain of com- 
merce and give the Secretary of Agriculture complete regulatory 
power over packers and all activities connected therewith. H.R. 
Rep. No. 324, 67th Cong., Ist Sess. (1921); H.R. Rep. No. 77, 
67th Cong., Ist Sess. (1921). The provisions of the Act, declaring 
unfair and unjust deceptive practices to be unlawful, were predi- 
cated on the theory that the business of the packer per se is that 
which flows from one part of the country to another from the 
producer of the livestock to the consumer of the meat products. 
Trunz Pork Stores v. Wallace, 70 F.2d 688, 689 (2d Cir. 1934). 
It is apparent, therefore, that in order to fully effectuate its pur- 
poses, the sale of meats and meat food products to the consumer 
must be included within the ambit of the Act. 


It is settled doctrine that where one purchases goods in one 
state for transportation to another, the interstate commerce 
transaction includes the purchase as well as the transportation. 
United States v. Rock Royal Co-op., 307 U.S. 533, 568-69 (1938) ; 
Dahnke-Walker Co. v. Bondurant, 257 U.S. 282, 290-92 (1921); 
Swift & Co. v. United States, 196 U.S. 375, 398-99 (1904) ; United 
States v. Sanders, 196 F.2d 895, 898 (10th Cir.), cert. denied, 
344 U.S. 829 (1952); Northwest Improvement Co. v. Ickes, 111 
F.2d 221, 223 (8th Cir. 1940). If the transportation was inci- 
dental to the buying or selling, it is immaterial whether the trans- 
portation takes place before or after the sale or whether delivery 
for transportation is made to a common carrier, private carrier, 
or to the purchaser for transportation himself. N.L.R.B. v. Fain- 
blatt, 306 U.S. 601, 605 (1938) ; Dahnke-Walker Co. v. Bondurant, 
supra at 291; United States v. Simpson, 252 U.S. 465, 466-67 
(1920); United States v. Sanders, supra. See also Gordan v. 
Paducah Ice Mfg. Co., 41 F. Supp. 980, 985 (W.D. Ky. 1941). 


From the foregoing decisions, it is clear that when the petition- 
ers sold meat and delivered it to the purchaser at their plant, and 
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it was understood by both the petitioners and the purchaser that 
the purchaser was going to promptly transport the meat across 
state lines, the sale was itself part of interstate commerce. We 
find that petitioners were packers within the intent and meaning 
of the Act in that they manufactured or prepared meats or meat 
food products for sale or shipment in commerce. 


II 


Petitioners also urge that the deceptive acts and practices 
found by the Judicial Officer to have been. in violation of §202(a) 
of the Act, 7 U.S.C. §192(a), were not in commerce. We disagree. 
We have determined that the petitioners were packers which 
necessarily includes engaging in commerce. It is axiomatic, there- 
fore, that the acts and practices of the petitioners in the adver- 
tising, preparing and selling of the meat were in commerce. Capi- 
tol Packing Co. v. United States, 350 F.2d 67, 81 (10th Cir. 1965) ; 
Wilson & Co. v. Benson, 286 F.2d 891, 892 (7th Cir. 1961) ; Swift 
& Co. v. Wallace, 105 F.2d 848, 861 (7th Cir. 1939) ; Trunz Pork 
Stores v. Wallace, supra at 689; Fulsom-Third Street Meat Co. v. 
Freeman, supra. See Katzenbach v. McClung, 379 U.S. 294 
(1964) ; Wickard v. Filburn, 317 U.S. 111 (1942); Stafford v. 
Wallace, supra; Swift & Co. v. United States, supra at 398-99. 


Ill 


The petitioners contend that the Secretary does not have juris- 
diction over their activities because they are exclusively retailers, 
not wholesalers. Conversely, the Secretary submits that bulk 
sales by the petitioners, even though to consumers, are not “re- 
tail sales” within the meaning of the Act. The resolution of the 
issue depends upon the interpretation of the 1957 amendment to 
$406 of the Act, 7 U.S.C. $227. 


Under the provisions of the Act as enacted in 1921, any person 
or firm engaged in the business of marketing meats or food prod- 
ucts in interstate commerce, even at retail, was subject to the 
provisions of the Act if that person or firm also owned 20% of 
the interest in a meatpacking or processing plant. However, in 
the following 30 years, the area in which the Act was designed 
to operate had so substantially changed that the Secretary of 
Agriculture became charged with regulation of large chain stores 
which sold, in addition to meat, canned foods, fresh vegetables, 
drugs, notions, kitchen articles, and a wide variety of other mer- 
chandise. Therefore, to make the Act once again an effective in- 
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strumentality for the regulation of the meatpacking industry and 
for the protection of both the producers and consumers, Congress 
amended §406 of the Act. 


Pursuant to that amendment, there is a clear delineation, with 
respect to jurisdiction over meatpackers, between the Secretary 
of Agriculture and the Federal Trade Commission. For the pur- 
poses of this case, which involves only meat and meat food prod- 
ucts, it will suffice to note that the Secretary retained jurisdiction 
over and responsibility for those activities of packers relating to 
meat and meat food products. Other activities of packers pre- 
viously subject to jurisdiction of the Secretary were placed under 
the jurisdiction of the F.T.C. Chain stores and other firms en- 
gaged only incidentally in meat packing or processing were made 
subject to the Packers and Stockyards Act only to the extent that 
they were engaged in meatpacking or some other operation fall- 
ing within the specific responsibility of the Secretary. H.R. Rep. 
No. 1048, supra. 


Section 406(a) of the Act, as amended, placed primary juris- 
diction over and responsibility for all packer activities relating 
to meat and meat food products in the Secretary except that pri- 
mary jurisdiction over and responsibility for the “retail sales” of 
these goods was placed in the F.T.C. However, the Secretary may 
exercise jurisdiction over the “‘retail sales” of meat or meat food 
products pursuant to $406(d) which provides in pertinent part: 


“The Secretary of Agriculture shall exercise power or 
jurisdiction over .. . retail sales of meat, meat food prod- 
ucts, . . . only when he determines, in any investigation of, 
or any proceeding for the prevention of an alleged violation 
of this chapter, that such action is necessary to avoid impair- 
ment of his power or jurisdiction over acts or transactions 
involving . . . meat, meat food products, . . . other than re- 
tail sales thereof.” (Emphasis added) 


The term “retail sales” is undefined in the Act but the legislative 
history defines it to mean “sales by a retailer to an individual 
consumer—not bulk sales to institutions and bulk users of prod- 
ucts as are normally made by wholesale dealers.” H.R. Rep. No. 
1048, supra. 


The Judicial Officer, concluding that the Secretary had acted 
within his jurisdiction as conferred by the Act, held that peti- 
tioners were not engaged in “retail sales’ because in light of the 
problems which the amendment was intended to correct, 
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“it is evident that the Committee [on Agriculture] was 
thinking in terms of retail merchandising of meat by chain 
grocery stores qualifying as packers under the act who retail 
meat along with numerous other food and non-food lines. 
It is seen too that the Committee did not mean by ‘retail 
sales’ the kind of activity normally performed by wholesalers. 





































Respondents’ [petitioners herein] operations are not those 
of the normal and usual retailer of meat as described in the 
House Report above [H.R. Rep. No. 1048]. They process and 
sell meat exclusively. They sell in bulk quantities and in the 
wholesale price range. We do not think that their sales of 
meat are the kind of retail sales that Congress intended to 
cover by the language of section 406(b) (3) [7 U.S.C. $227 
(a) (3) J.” 


Bruhn’s Freezer Meats of Chicago, supra. Additionally, he con- 
cluded that even if he had been in error in finding petitioners to 
be packers and if they were engaged in “retail sales” the Sec- 
retary would still have jurisdiction pursuant to §406(d), 7 U.S.C. 
$227(c), because he had determined that the deceptive practices 
would impair his jurisdiction over other acts or transactions in- 
volving meat or meat food products. 





Without passing upon the rationale of the Judicial Officer’s 
findings and conclusions, we are convinced that the Secretary 
had jurisdiction because as shown above, the petitioners were 
packers. Section 406(d) clearly affords the Secretary a basis for 
jurisdiction over the petitioners’ activities even if the sales are, 
as the petitioners contend, retail sales. The evidence is sufficient 
to show that petitioners misrepresented the USDA grade of meat 
sold to their customers. The record shows that the National 
Provisional Daily (Yellow Sheet) Market and News Service, an 
industry-wide publication, utilizes USDA grading to establish 
wholesale meat prices in the industry. As we have seen, the peti- 
tioners also engaged in switching the quality and weights of meat 
delivered to their customers. These practices, if allowed to con- 
tinue, would undermine public confidence in the meat industry 
generally and undermine the orderly market practices, the mainte- 
nance of which is the Secretary’s responsibility. 7 U.S.C. 
§ 1622(h). , 


Section 406(d) provides that if the Secretary determines, in 
an investigation of alleged violations of the Packers and Stock- 
yards Act, that it is necessary to assume jurisdiction over retail 
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sales, he must notify the F.T.C. of such determination, the reasons 
therefor, and the acts or transactions involved. If the F.T.C. does 
not notify the Secretary within 10 days that there is pending 
before the Commission an investigation of, or proceeding for the 
prevention of, an alleged violation of the Act administered by the 
Commission involving the same subject matter, the Secretary 
may proceed. The Secretary complied with the letter of the 
statute by notifying the F.T.C. in a letter of May 3, 1965 that 
“(t]he investigation of [petitioners] reveals various unfair and 
deceptive practices such as; short weights, misrepresenting grades 
and cuts of meat, and deceptive advertising in the selling of meat 
to customers,” which practices “impair the U.S. Department of 
Agriculture’s Meat Grading Service and the free competitive 
marketing of meat.” The F.T.C. replied that it did not have 
pending any proceeding or investigation involving petitioners. 


By the plain language of § 406(d) above referred to, Congress 
intended to avoid unnecessary duplication of effort by the Gov- 
ernment and burdens upon the meat packing industry. Such a 
reading of the statute is supported by the legislative history. In 
that part of H.R. 1048, supra, subtitled “Analysis of the Bill— 
Jurisdiction over packers,’ the following pertinent statement 
appears. 


“Paragraph (2) of section 1 [now 7 U.S.C. § 227] provides 
that the Secretary of Agriculture and the Federal] Trade 
Commission shal] both have jurisdiction over trade practices 
at the retail sales level.” 


We hold against the petitioners on this issue and conclude that 
on this record the Secretary’s jurisdiction pursuant to the Packers 
and Stockyards Act included Bruhn’s retail sales activities. 


IV 


The ‘““Amended Complaint and Notice of Hearing” filed by the 
Department of Agriculture, charged that the petitioners had 
“engaged in and used unfair and deceptive practices and devices 
in commerce, in violation of Section 202(a) of the Act (7 U.S.C. 
192(a)).” The petitioners contend that as the charge failed to 
apprise them that the Secretary intended to rely upon Section 
406(d) as the basis of jurisdiction in the case, they were denied 
due process “in violation of their Constitutional rights.” 


Granted that the Amended Complaint did not allege that the 
Secretary was relying upon Section 406(d) as a basis for juris- 
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diction, we nevertheless find no substantial prejudice flowing 
from such omission. The record supports the conclusion that the 
petitioners were fully cognizant of the provisions of Section 406 
as they asserted as an affirmative defense that “Section 406 [7 
U.S.C. § 227] of the Packers and Stockyards Act, 1921; as amend- 
ed specifically provides that the Department of Agriculture does 
not have jurisdiction over the retail transactions alleged to have 
occurred in the Department of Agriculture [sic] amended com- 
plaint under the circumstances involved herein.” 


Moreover, petitioners were aware of the substance of the Sec- 
retary’s findings as outlined in the letter to the F.T.C., written 
pursuant to the requirement of Section 406. It is also significant 
that the relevance of Section 406 as a basis for jurisdiction was 
briefed by petitioners before the decision of the hearing examiner 
was filed, and the Secretary dealt with the question in his reply 
brief. 












All this leads us to believe that the issue was in fact a live one 
and consequently the Judicial Officer was justified in relying upon 


that section a 1 alternative basis for jurisdiction. We find no 
rational basis | elndii.s petitioners were prejudiced, and 
certainly petitione not denied due process. Morgan v. 


United States, 304 U.S. 1, 18-19 (1937); Swift & Co. v. United 
States, supra at 252; Cella v. United States, 208 F.2d 783 (7th 
Cir. 1953), cert. denied, 347 U.S. 1016 (1954) ; Jones Truck Lines 
v. United States, 146 F.Supp. 697, 701 (W.D. Ark. 1956). 


V 


Finally, petitioners contend that the record fails to show that 
the individual petitioners, Robert and Earl Bruhn, controlled and 
directed the acts and practices of the corporate petitioners, and 
consequently it is argued that the Judicial Officer’s cease and 
desist order should be vacated with regard to them. We find no 
merit in these claims. 


















The individual petitioners, as sole owners of all the stock of 
Bruhn’s Service Company, which in turn, owned all of the stock 
of the other corporate petitioners, and as the president and vice- 
president of each of the corporate petitioners, had responsibility 
for the management, direction and control of the activities of the 
corporations. The Judicial Officer was, under the circumstances, 
justified in issuing the cease and desist order against the in- 
dividual petitioners as well as against the corporations. Wilson 
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v. United States, 221 U.S. 361, 376 (1910) ; Guziak v. F.T.C., 361 
F.2d 700 (8th Cir. 1966), cert. denied, 385 U.S. 1007 (1967); 
Doyle v. F.T.C., 356 F.2d 381 (7th Cir. 1966); Barry v. Legler, 
39 F.2d 297 (8th Cir. 1930). Cf. F.T.C. v. Standard Education 
Society, 302 U.S. 112 (1937); Benrus Watch Co., Inc. v. F.T.C., 
352 F.2d 313 (8th Cir. 1965), cert. denied, 384 U.S. 939 (1966). 


Clearly, an order limited in its application only to the corporate 
petitioners probably would prove futile as the corporations could 
be dissolved and the individual petitioners could then, under the 
cloak of new corporations, engage in the proscribed activities and 
thereby frustrate the purposes of the Act. The law is well settled 
that the “corporate entity may be disregarded when failure to 
do so would enable the corporate device to be used to circumvent 
the statute.” Schenley Corp. v. United States, 326 U.S. 432, 487 
(1945) ; United States v. Lehigh Valley R.R., 220 U.S. 257, 259 
(1911) ; Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th 
Cir. 1965) ; Joseph A. Kaplan & Sons, Inc. v. F.T.C., 347 F.2d 785, 
787 n.4 (D.C. Cir. 1965). See also 1 W. Fletcher, Cyclopedia of 
the Law of Private Corporations § 45 (1963). Manipulation of 
corporations was considered by Congress at the time of the enact- 
ment of the Packers and Stockyards Act and the bill was passed 
in light of the conviction that skillful manipulation of corporate 
organizations should not result in evasion of the Act. H.R. Rep. 
No. 77, supra. 


The order of the Judicial Officer is affirmed. 
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(No. 13,708) 


E. J. HARRISON & SON, INCORPORATED v. UNITED PURVEYORS, INC. 
PACA Docket No. 2-1626. Decided February 8, 1971. 


Delivered sale—Foreign destination not part of agreement—Breach 
as to grade or condition not established 


Where respondent failed to establish a breach of contract by complainant 
as to grade or condition of potatoes purchased by respondent, and 
where complainant had no knowledge that any of the potatoes were 
bought for export, respondent is liable for the full purchase price. 


Dickinson & Dickinson, Cape Charles, Va., for complainant. 
Respondent pro se. 

James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of $494.71 in connection with a transaction in interstate com- 
merce involving a truckload of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer and 
counterclaim thereto, denying liability to complainant and request- 
ing reparation against complainant in the amount of $1,041.44 
in connection with this transaction. Complainant filed a reply to 
the counterclaim, denying liability to respondent in connection 
therewith. 
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Since the amount claimed as damages, either in the complaint 
or the counterclaim, does not exceed $1,500, the shortened pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings 
of the parties are considered a part of the evidence in the case, as 
is the Department’s report of investigation. In addition, com- 
plainant and respondent, respectively, were given the opportunity 
to submit further evidence by way of an opening and an answering 
statement, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, E. J. Harrison & Son, Incorporated, is a cor- 
poration whose address is P. O. Box 92, Capeville, Virginia. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, United Purveyors, Inc., is a corporation whose 
address is P. O. Box 593, Allapattah Station, Miami, Florida. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


38. On August 2, 1969, in the course of interstate commerce, 
complainant sold to respondent 780 50-pound sacks of Pungo 
potatoes, U.S. No. 1 grade, size A, at an agreed price of $2.171»% 
per sack, and 14 100-pound sacks of Jumbo Chef potatoes, U.S. 
No. 1 grade, at an agreed price of $4.35 per sack, or a total con- 
tract price of $1,696.50, delivered Miami, Florida. 


4. The contract between the parties was negotiated by a broker, 
Farmers Potato Distributing Co., Inc., Jacksonville Beach, Florida, 
which issued a Brokers Standard Memorandum of Sale in con- 
nection with the transaction.! 


5. Complainant, on August 2, 1969, and pursuant to the con- 
tract set forth in Finding of Fact No. 3, loaded 752 50-pound 
sacks of Pungo potatoes and 14 100-pound sacks of Chef potatoes 
onto a truck driven by one Ferrell Wilson and billed them out of 
Capeville, Virginia, to respondent at Miami, Florida, on that same 
day. Included on the trucking manifest issued by complainant, 


1. In the memorandum the agreed price of the 14 sacks of Chef potatoes is shown as 
$2.17!» per sack, delivered Miami, Florida. The other evidence of record, however, including 
complainant’s invoice to respondent (to which respondent apparently took no exception), 
shows the delivered price of $4.35 per sack. Under all the circumstances, and since the parties 
have made no issue of this matter, it is our opinion, as reflected in these Findings 
of Fact, that the broker entered the price of $2.17% per sack on the memorandum in 
error. 
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in addition to the quantities of potatoes set forth above, were the 
notations “Keep unit set and running at 40 degrees” and “Arrive 
early Monday morning 6:00 a.m. 8-4-69.” 


6. The shipment arrived in Miami, Florida, on the night of 
August 6, 1969. A number of the 50-pound sacks were then taken 
off the truck by respondent and transshipped to Nassau in the Ba- 
hamas by steamship. Of the potatoes remaining in Miami, 25 
50-pound sacks of Pungos and 13 100-pound sacks of the Chefs 
were dumped on August 12, 1969, with the notation that the pro- 
duce was “decayed and leaking from sacks. Maggot larvae in 
most sacks.” 


7. Respondent has paid complainant $1,201.79 in connection 
with this transaction. 


8. The formal complaint was filed on February 3, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute regarding the fact that all the potatoes ship- 
ped by complainant to respondent pursuant to the contract set 
forth in Finding of Fact No. 3 were to have been U.S. No. 1 grade 
on arrival at contract destination in Miami, Florida. There is 
likewise no dispute regarding respondent’s acceptance of the load 
in Miami on August 6, 1969. Accordingly, having accepted the 
shipment, respondent owes complainant the total of the agreed 
contract prices for the two lots of potatoes involved herein, less 
provable damages resulting from any breach of contract by com- 
plainant, and less the payment of $1,201.79 made to complainant 
by respondent in connection with this transaction. B. G. Anderson 
Co., Inc. v. Comunale, 25 A.D. 228. The burden of proving both 
breach and damages, by a preponderance of the evidence, rests 
upon respondent as the party alleging same. 


Respondent alleges that the potatoes in this shipment were not 
U.S. No. 1 grade on arrival at contract destination in Miami, in 
breach of the express warranty given by complainant to that 
effect. As partial proof of the alleged breach by complainant, re- 
spondent submits a dump certificate dated August 12, 1969, show- 
ing the dumping of 25 50-pound sacks of Pungo potatoes and 13 
100-pound sacks of Chef potatoes by respondent. 


The dump certificate, it must be noted, was obtained by re- 
spondent six days after arrival of the shipment in Miami. While 
it covered the disposition of all but one sack of the Chef potatoes, 
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it reflected the condition of only about 3% of the Pungos. In 
addition, nothing is put in the record to evidence the type of 
storage facilities in which the potatoes were kept between the 
time of arrival and the time these sacks of potatoes were dumped. 
In view of these considerations, we find the dump certificate to 
have little probative value as evidence of the grade or condition 
of this load of potatoes on the date of arrival in Miami on August 
6, 1969. 


As further evidence of the alleged breach by complainant, re- 
spondent in its answer states that its Nassau consignee complained 
on August 11, 1969, of the “breakdown” in the potatoes received 
from this load through respondent, and as a result respondent 
was forced to issue a credit of $494.71 to its Nassau customer. 


Complainant, however, observes in its reply that it “had no 
knowledge that any of the potatoes were bought for export and 
would be shipped to Nassau, and they know nothing of the con- 
ditions attending the shipment on the vessel or on arrival. The 
potatoes may have rotted due to lack of or improper refrigera- 
tion.” Complainant further observes in its reply that the “‘alleged 
credit issued to the Nassau customer of $494.71 is an arbitrary 
amount, without documentary evidence to support it, and without 
proof that this credit was given for the alleged rotten potatoes 
of the complainant.” 


We are of the opinion that complainant has put its finger on the 
weakness of respondent’s proof regarding the complaint from 
respondent’s consignee in Nassau, and that further comment 
from us on the point is unnecessary. We conclude, therefore, that 
respondent’s evidence regarding the condition of the tubers in 
Nassau on August 11 is entitled to very little weight in establish- 
ing the grade and/or condition of the potatoes at contract desti- 
nation in Miami five days earlier. 


As its final evidence in support of its allegation that the potatoes 
were not U.S. No. 1 grade on arrival at Miami, respondent places 
in evidence a statement which purports to show a reworking of 
all those potatoes remaining from the load and which were not 
sent to Nassau. According to this accounting by respondent, 165 
sacks were “lost after repacking,’ with their value computed 
at $2.1714 per sack, or a total of $358.88, while labor to grade and 
repack the sacks remaining, at 35¢ per sack, is shown as $180.25. 


The accounting to which we refer does not show when the re- 
working of the potatoes took place. Furthermore, there is no 





~~ As he 


JUSTFRANK COMPANY v. SETRAKIAN & COMPANY 265 
Cite as 30 A.D. 265 


documentary evidence to establish the need for this action by 
respondent. Accordingly, we conclude that this evidence is not 
sufficient—of itself, nor taken together with the other evidence 
offered by respondent—to prove that the potatoes involved herein 
were not U.S. No. 1 grade at Miami, in breach of contract. 


The contract between the parties called for shipment by com- 
plainant of 780 50-pound sacks of Pungo potatoes at $2.1714 per 
sack, and 14 100-pound sacks of Chef potatoes at $4.35 per sack, 
with both prices being delivered, Miami. The evidence shows 
that complainant shipped 752 sacks of the Pungos and all of the 
Chefs, or 14 sacks. Complainant therefore, is entitled to $1,635.60 
on the Pungos, and $60.90 on the Chefs, or a total of $1,696.50. 
Respondent has paid complainant $1,201.79 in connection with 
this transaction, leaving a balance due of $494.71. Respondent’s 
failure to pay complainant this sum is in breach of contract and 
is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


We have mentioned in the Preliminary Statement that respon- 
dent had filed a counterclaim against complainant in this case. 
The counterclaim, however, is based upon respondent’s assertion 
of a breach of contract by complainant. Since respondent has 
failed to prove such breach, we find that it (respondent) has no 
basis upon which to proceed with its counterclaim. Accordingly, 
the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $494.71, with interest thereon 
at the rate of 8 percent per annum from September 1, 1969, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,709) 


JUSTFRANK COMPANY v. SETRAKIAN &: COMPANY. PACA Docket 
No. 2-996. Decided February 8, 1971. 


Contract terms—Assumption of loss for percentage of deterioration 
by express agreement—Breach of suitable shipping condition 
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It is concluded that the provision in the contract relating to “decay” was 
to be interpreted in the broad sense as “deterioration” and that it was 
the intent of the parties to allocate the first 5% of the loss due to 
deterioration to complainant, with the next 5% to be assumed by re- 
spondent, by express agreement. In the absence of express agreement, 
the remainder of any loss over 10% would fall on respondent, since it 
was plain that any amount over this percentage would be regarded as 
abnormal deterioration. Damages are awarded complainant in accordance 
with the foregoing. 


William C: Wunsch, San Francisco, Cal., for complainant. 
Robert M. Damir, San Francisco, Cal., for respondent. 
Charles F. Lawrence, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $7,682.44 in connection 
with a transaction in foreign commerce involving two shipments 
of Ribier grapes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying 
liability to complainant and requesting an oral hearing. 


An oral hearing was held in San Francisco, California, on May 
6, 1970. Complainant’s president appeared and testified in its 
behalf. The depositions of four other witnesses were also received 
in evidence on complainant’s behalf. Respondent’s president ap- 
peared and testified in its behalf. Each of the parties was repre- 
sented by counsel, and each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Justfrank Company, is a corporation whose 
address is 1301 17th Street, San Francisco, California. 


2. Respondent, Setrakian & Company, is a corporation whose 
address is 601 Montgomery Street, San Francisco, California. 
At the time of the transaction herein involved, respondent was 
licensed under the act. 


3. On October 19, 1967, in the course of foreign commerce, 
complainant purchased from respondent 5,000 22-pound sawdust 
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chests of California Ribier grapes, A and A brand, at an agreed 
price of $4.25 per chest, less 10¢ for October shipments, and $4.35 
per chest, less 10¢ for November shipments, under terms f.0o.b. 
steamer, Stockton, California, for export to London, England. 
As a part of the contract, it was agreed that respondent would 
furnish complainant a U.S. No. 1 Federal inspection certificate 
on the grapes, together with a clean phytosanitary certificate for 
England, and with the chests being strapped and marked for 
export. The contract further contemplated the shipment of the 
grapes in four lots of 1,250 chests each, on the dates and in the 
vessels indicated: October 27, 1967-Alameda; November 10, 1967- 
Rio De Laneiro; November 16, 1967-Zealandic; and November 23, 
1967-Canadian Star. Lastly, it was agreed that complainant 
“should absorb the first 5% decay and [respondent] the next 5%.” 


4. Subsequent to the making of the contract set forth above, 
the parties, by mutual consent, rescinded that part of their agree- 
ment dealing with the 2,500 chests of grapes which were to have 
been shipped aboard the Zealandic and the Canadian Star. In ad- 
dition, the agreed price of the grapes to be shipped aboard the Rio 
De Janeiro was reduced by 10¢ per chest, or to a price equal to 
that of the grapes to be shipped aboard the Alameda. 


5. On October 26, 1967, and pursuant to the contract set forth 
in Finding of Fact No. 3, 1,250 22-pound sawdust chests of Ribier 
grapes, A and A brand, were loaded aboard the Alameda at 
Stockton, California, billed to complainant’s customer, W. A. 
Miller (Covent Garden) Ltd. in London. These grapes had been 
certified on October 25, 1967, as Ribier Sawdust Pack, U.S. No. 1 
grade, with decay limited to “most chests 1 or 2 berries, many 
none,” and with defects averaging within tolerance. In addition, 
the Department of Agriculture of the State of California issued 
a Phytosanitary Export Certificate on October 26, 1967, certifying 
the sanitary condition of these grapes and stating that they had 
been fumigated with a 1% concentration of sulphur dioxide (SO:) 
for 30 minutes. 


6. The Alameda sailed from Stockton, California, on October 
28, 1967. Subsequent to this event, complainant mailed all rele- 
vant documents relating to this lot of grapes to its London cus- 
tomer, W. A. Miller, who received such papers and remitted to 
complainant in accordance with the prior agreement made be- 
tween complainant and Miller. Upon receipt of payment from 
Miller for the grapes aboard the Alameda, complainant, on or 
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about November 14, 1967, paid respondent the agreed f.o.b. price 
of $5,187.50, for this lot, less credit for labor in the amount of 
$84.38, for a net of $5,103.12. 


7. The Alameda arrived in London on Sunday, November 26, 
1967, and was berthed at Victoria Dock. Unloading of the vessel 
began on Tuesday, November 28, with the grapes with which we 
are here concerned being unloaded on November 29 and taken to 
Miller’s place of business at Covent Garden on the following day, 
November 30, 1967. 


8. On November 30, 1967, complainant received a cable from 
Miller, as follows: 


“ALAMEDA RIBIER CONDITION BAD NOT INTER- 
ESTED FURTHER QUANTITIES THIS RUBBISH.” 


Miller also addressed a letter to complainant, dated November 30, 
1967, confirming the sending of the cable and acknowledging 
arrival of the grapes in Miller’s warehouse on that date. In his 
letter, Miller described the grapes in part as “extremely tired 
with wrinkled berries and half to one pound waste, as soon as its 
opened to the air deteriorates very rapidly.” Complainant then 
wrote to respondent on December 4, 1967, enclosing a copy of the 
cable and the letter, and informed respondent that Miller had 
been requested to get a survey made of the fruit on the Alameda. 


9. On December 1, 1967, a survey was made by Capt. Arthur 
Patterson, Marine Surveyor, of the grapes from the Alameda 
which were then in Miller’s warehouse in Covent Garden, with 
the results being entered on Capt. Patterson’s “Report of Survey” 
dated December 7, 1967. In his report, Capt. Patterson stated that 
“a reasonable number of the chests were opened up, contents 
emptied out, the grapes examined and the following conditions 
were found to be obtaining:” 

se * * 


“Wilting: Widespread ‘dessication’ was in evidence on all the 
bunches of grapes examined, this wilted condition was varied, 
from bunches where all the berries were in this condition, to 
others where only a few of the berries were affected. In no 
case were the bunches of grapes entirely free from this con- 
dition. 


“Wastage: In addition to the preceding item, most bunches 
carried berries in a split and bruised condition and given 
room temperature conditions, mould would rapidly form. 
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“Stalks/Stems: These were of all colours, from yellowing/ 
green, green, to various shades of brown and were of brittle 
nature.” 


Under the heading “General Remarks,” Capt. Patterson noted 
that “dessication” was wholesale in the load, with “a percentage 
of split and crushed berries on every bunch,” and with all the 
grapes having a generally lack-luster appearance. Capt. Patter- 
son further noted an “imbalance” in the taste of the grapes, 
which he described as insipid and without character and perhaps 
reflecting a lack of sugar. Capt. Patterson concluded his report 
by opining that the condition of the grapes were not due to any 
failure of the carrier vessel to fulfill her normal obligation, but 
was attributable to “unfavorable conditions experienced by the 
grapes at some stage of their development.” 


10. On December 1, 1967, and at Miller’s request, one chest of 
the grapes from the Alameda was examined by C. R. Furlong, of 
the Covent Garden Market Authority’s laboratory, who put his 
findings in a report dated December 5, 1967. Among other things, 
Furlong noted that: 


“.. the top grapes were found to have very little covering 
of sawdust and showed considerable pressure marking from 
the box. 


“The grapes when unpacked were severly wilted and pitted 
by the sawdust. Most bunches had a number of berries which 
were split or punctured and some berries were rotting at the 
attachment to the stalk. The stems were dry, green brown 
or brown and somewhat brittle. 


“The wastage at this time from drops and the above causes 
was 3-4 per cent.” 


11. On November 10, 1967, and pursuant to the contract set 
forth in Finding of Fact No. 3, 1,250 22-pound sawdust chests of 
Ribier grapes, A and A brand, were loaded aboard the Rio De 
Janeiro at Stockton, California, billed to complainant’s customer, 
W. A. Miller (Covent Garden) Ltd. in London. These grapes had 
been certified on November 6, 1967, as Ribier Sawdust Pack, 
U.S. No. 1 grade, with no decay, and with defects averaging 
within tolerance. In addition, the Department of Agriculture of 
the State of California issued a Phytosanitary Export Certificate 
on November 8, 1967, certifying the sanitary condition to these 
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grapes and stating that they had been fumigated with a 1% con- 
centration of sulphur dioxide (SO.) for 30 minutes. 


12. The Rio De Janeiro sailed from Stockton, California, on 
November 11, 1967, and arrived at Tilbury Dock, River Thames, 
on December 8, 1967. The grapes with which we are here con- 
cerned were unloaded from the Rio De Janeiro on December 11, 
and were delivered to W. A. Miller at Covent Garden the fol- 
lowing day, December 12, 1967. 


13. On December 13, 1967, Miller sent complainant the follow- 
ing cable, in relevant part: 


“RIO JANEIRO CONDITION WITHERED WASTY SIM- 
ILAR PREVIOUS VESSEL .. .” 


Complainant sent a copy of the cable to respondent, together with 
a letter dated December 14, 1967, wherein complainant observed 
in part: 


“It appears that the shipment that went on the Rio De 
Janeiro is similar to the condition that the buyer had on the 
Alameda. 


“We cabled Miller instructing him to do the best he could and 
to obtain a Surveyor’s Report and all detailed information 
on this shipment.” 


14. On December 18, 1967, a survey was made by Capt. Arthur 
Patterson, Marine Surveyor, of the grapes from the Rio De 
Janeiro, which were then in Miller’s warehouse in Covent Garden. 
The results of that survey, as entered on Capt. Patterson’s ‘“Re- 
port of Survey,” dated December 14, 1967, were practically 
identical to the findings made earlier by Capt. Patterson in con- 
nection with the grapes from the Alameda. 


15. On December 12, 1967, and at Miller’s request, one chest of 
the grapes from the Rio De Janeiro was examined by C. R. 
Furlong, of the Covent Garden Market Authority’s laboratory. 
His report, dated December 21, 1967, contained his findings, in 
relevant part as follows: 


“The 28 bunches unpacked on the 12th [from the chest taken 
from the Rio De Janeiro] were not very attractive in ap- 
pearance. The stems were dry and green-brown or light 
brown in colour. The berries were wilted and flabby, many 
were pitted or punctured by the sawdust, some were cracked 
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or split at the top where attached to the pedicel, others were 
bruised or misshapen by pressure against other berries or the 
box. Juice which had leaked from such injuries had mixed 
with sawdust in the bunches and rendered it difficult to re- 
move from the bunches... 


“The net weight of the fruit was 2014 lbs., of this drops, 
splits, wet berries etc. amounted to 6.8 per cent. After 3 days 
at warehouse temperature there was some deterioration due 
to further shrivelling and leakage of juice from the stem and 
of many berries... 


“The sawdust had imparted a slightly unpleasant odor to 
the fruit. The flesh of the berries appeared to be somewhat 
dull in color and the flavor, although sweet, left an abnormal 
and perceptible unpleasant after-taste. 


“Rotting had not developed to any marked extent even after 
six days at warehouse temperature. . 


“The wilted condition of the berries could possibly have been 
due, to some extent, to freezing injury at some stage during 
storage. The brown condition of the ‘brush’ on many pedicels 
when berries were pulled off is some confirmation of this, but 
the evidence for freezing injury is not very clear or strong. 


“In general decolorization and leaking of juices along with 
dullness of the flesh, also non-appearance of Botrytis sp. rot 
and impairment of flavor suggests that the grapes were in- 
jured by SO. and were nearing the end of their storage life.” 


16. Miller, under date of January 8, 1968, rendered an account- 
ing to complainant showing gross proceeds of $2,719.80 from the 
sale of the grapes unloaded from the Alameda, and $2,721.42 
from those aboard the Rio De Janeiro, or a total of $5,441.22. 


17. Complainant kept respondent informed of events taking 
place in England with respect to these two lots of grapes and 
requested that respondent make some allowance or adjustment in 
the prices to complainant. Respondent reacted by attaching com- 
plainant’s bank account. The attachment was lifted by complain- 
ant’s paying respondent, on March 19, 1968, the f.o.b. contract 
price of $5,187.50 for the grapes shipped in the Rio De Janeiro, 
less an allowance for labor of $84.38, plus $175.30 representing 
interest and attachment costs, or a total of $5,278.42 on this ship- 
ment of fruit. 
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18. The formal complaint was filed on June 24, 1968, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


A preliminary issue presented for our consideration has to do 
with the f.o.b. contract price for which the grapes shipped on the 
Rio De Janeiro (hereinafter referred to as the Rio) in November 
1967 were sold by respondent to complainant. According to the 
parties, this provision of the contract was correctly set forth in 
a document addressed to respondent and executed by complainant 
under date of October 19, 1967, and provided for prices as follows: 


“$4.25 FOB Steamer less our 10¢ for October and $4.35 for 
November.” 


It is not clear from reading this provision whether November 
shipments were to include a dime deduction or not. In its invoice, 
however, respondent not only billed complainant for the Rio ship- 
ment at the October price of $4.25, but also deducted a dime per 
chest. Neither party has questioned this seeming deviation from 
the agreed contract price, as expressed in the document (supra) of 
October 19, 1967, so it is concluded that the agreement as to the 
price of this lot of grapes was amended by mutual agreement of 
the parties. 


Complainant received and accepted the grapes from the Ala- 
meda and the Rio and therefore became liable to respondent for 
the agreed contract prices therefor, less provable damages suffer- 
ed as the result of any breach of contract on the part of respon- 
dent, and less any payments made by complainant to respondent 
in connection with this transaction. B. G. Anderson Co., Inc. v. 
Comunale, 25 A.D. 228. Respondent admittedly has received and 
accepted payment by complainant of the total of the contract 
prices of these two lots of grapes. Complainant contends, how- 
ever, that the grapes in these f.o.b. steamer sales were abnormally 
deteriorated upon arrival at contract destination in London, Eng- 
land, in breach of the warranty of suitable shipping condition, 
and that it is now entitled to an award of damages against re- 
spondent in the sum of $7,682.44 as a consequence of such breach. 


The warranty to which complainant refers is set forth in section 
46.43 of the regulations, in relevant part as follows: 


“(n) ‘F.o.b. steamer’ means that the produce is to be placed 
free on board steamer at shipping point, in suitable 
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shipping condition . . . in accordance with the terms of 
the contract ... 


“(j) ‘Suitable shipping condition’ . .. means that the commod- 
ity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation ser- 
vice and conditions, will assure delivery without ab- 
normal deterioration at the contract destination agreed 
upon between the parties .. .” 


Respondent in its brief, however, argues that the warranty of 
suitable shipping condition is inapplicable and cannot be relied 
upon by complainant in this case for several reasons, with the 
first of these being that there has been no showing by complainant 
that normal transportation service and conditions prevailed with 
respect to the grapes in each shipment while the Alameda and the 
Rio were in transit. However, it is to be noted that respondent 
did not make this line of thought a part of its case by including 
it in the answer, so that the issue is not joined by the pleadings 
but is heard for the first time in brief argument. While it might 
have been argued by complainant that it was without notice that 
proof was required in this connection, this argument has not 
been made. Instead, complainant’s president, Sam Saslow, testi- 
fied at the oral hearing, without contradiction, that the transit 
time of the two shipments was normal. In addition the marine 
surveyor, Capt. Patterson, stated in his report, in substance, that 
he considered that the grapes in each ship were handled under 
normal transportation service and conditions. Respondent was 
aware of the contents of the survey report and was given the 
opportunity, by means of cross-interrogatories, to probe this mat- 
ter more deeply at the time Capt. Patterson’s deposition was 
taken. Respondent, however, did not. We conclude, therefore, 
that respondent’s claim of the inapplicability of the warranty on 
this ground is without merit. 


Respondent next argues that the warranty is inapplicable in 
that the U.S. No. 1 certification required by complainant on the 
two lots at shipping point bars complainant from making any 
claim against respondent as to the condition of the fruit at Lon- 
don, citing section 46.43(z) of the regulations (7 CFR 46.43 (z) ) 
as supportive of this contention. Section 46.43(z) provides, in 
relevant part, as follows: 
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“The following terms and definitions, when used in any 
contract or communication, involving any transaction coming 
within the scope of the Act, shall be construed as follows: 


se * * 


“(z) ‘Subject approval Government inspection’ means that 
the seller is required to obtain Federal or Federal-State 
inspection ... and to correctly communicate, by wire or 
other agreed means, the statements on the certificate 
as to quality, condition and grade, and other essential 
information, whereupon the buyer, upon approval there- 
of, will be deemed to have accepted the produce without 
recourse against the seller on account of quality, con- 
dition, and grade.” 


It is to be noted that the regulation quoted covers only terms 
and definitions “used in any contract or communication.” In this 
connection, we are unable to find the term appearing in any com- 
munication between the parties, including that document of 
October 19, 1967, which the parties agree contains the contract 
terms. Respondent argues in its brief, however, that the use here 
of the precise term is unnecessary, since the meaning of the words 
actually employed by the parties—“You to furnish U. S. One Fed. 
Inspection Certificate and clean Phytosanitary Certificate for 
England”—means the same thing. We cannot agree. The regu- 
lations make it clear that certain terms, when used between par- 
ties in transactions under the act, shall be given the construction 
set forth in the regulations. The term, “subject approval Govern- 
ment inspection,” was not used here by the parties, nor—as it 
appears from the definition of the term—did the parties intend 
to use this term. Accordingly, we conclude that respondent’s argu- 
ment in this connection is without substance. 


Respondent argues, finally, that there can be no question con- 
cerning the suitable shipping condition of the grapes at Stockton, 
since each lot was certified U.S. No. 1 at that point. We must 
point out, however, that the inspection certificates issued here 
certify only the grade of the product at shipping point and did 
not certify that it would arrive at contract destination without 
abnormal] deterioration. The fallacy of respondent’s argument is 
obvious, when it is realized that the amount of deterioration 
present in a shipment at contract destination, if any, can only be 
determined after arrival at such destination by the shipment in 
question. We conclude, therefore, that the warranty of suitable 
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shipping condition was applicable to each of the two lots of grapes 
involved herein. 


Complainant, as the party alleging the breach of warranty by 
respondent, has the burden of proving such breach by a preponder- 
ance of the evidence, together with the damages resulting there- 
from. Sweetheart Fruit & Melon Garden v. Hub City Produce, 
25 A.D. 248. In its evidence submitted in connection with the 
alleged breach, complainant relies heavily upon the survey report 
and the deposition testimony of Capt. Patterson, the marine sur- 
veyor who examined the grapes from both the Alameda and the 
Rio in London. This evidence tends to show that Capt. Patterson 
examined some 5% of the grapes in each lot; that he found the 
affected grapes to be wilted, split and bruised, with a lack-luster 
appearance and a negative taste; and that “wastage” in each lot 
averaged 25-50% of the grapes examined.' W. A. Miller, the 
English buyer who purchased these grapes from complainant, 
testified in his deposition, submitted in evidence by complainant, 
that the wastage in the grapes from the Alameda averaged 25- 
35%, and in those from the Rio, 30-35%. Miller, like Patterson, 
noted that the affected grapes in each lot were damaged by wilting, 
splitting and bruising, as well as some decay. Complainant also 
introduced in evidence the deposition of Cecil Furlong, a scientist 
at the Covent Garden Market Authority’s laboratory. One chest 
of grapes from each of the shipments was examined by Furlong, 
who reported wastage (“drops, splits, wet berries, etc.”) as being 
3-4% in the Alameda sample, and 6.8% in the Rio sample. Re- 
spondent pointedly remarks on the findings of Furlong and con- 
tends that they, in effect, negate the findings of Patterson and 
the opinions of Miller as to wastage. 


We do not agree. While Furlong’s findings may have been 
based upon a more scientific and concentrated examination, the 
fact remains that Miller and Patterson had the entire cargo of 
grapes from each ship available for their inspection, while Fur- 
long had only one chest from each. Accordingly, we think that 
the report of Miller and Patterson must be controlling. In this 
connection it must be noted that while Patterson and Miller may 
have reached different results as to percentage of “wastage,” 
they (Miller and Patterson) are in accord, in the main, on the 
kinds or types of condition defects prevailing at destination. 





1. “‘Wastage,”” as the term is apparently employed in this case, embraces deterioration 
relative to condition factors, and includes decay. 
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One of the points dwelt upon by respondent is that the inspec- 
tions were not made upon the date the respective ships arrived 
in London. It appears, however, from all that we can see, that 
each of the inspections made by Patterson, and each of the labora- 
tory examinations made by Furlong, was done as soon as was 
practicable under the circumstances. 


While no exact percentages can be firmly established, we con- 
clude that the evidence justifies a finding of 30% “wastage” in 
each of these shipments. We further conclude that this amount 
of deterioration is abnormal, and is in breach of the warranty 
of suitable shipping condition. 


The general measure of damages for breach of warranty, where 
the receiver has accepted the goods, is the difference at the time 
and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted. 
Complainant is also entitled to recover incidental damages arising 
out of the breach. Uniform Commercial Code, § 2-714. 


Miller, testifying in his deposition to the value of grapes meet- 
ing contract requirements, stated that those in the Alameda would 
have brought a price of 44 to 48 shillings per chest in London, 
while those in the Rio would have had a market value in London 
of 46 to 50 shillings per chest. As to the value of the grapes 
actually delivered, Miller’s accounting shows that gross proceeds 
of 1,133 pounds, 5 shillings were obtained by him on the sale 
of the grapes in the Alameda, and gross proceeds of 1,133 pounds, 
18 shillings, and 6 pence were obtained on the sale of the grapes 
in the Rio. Gross proceeds from both sales total 2,267 pounds, 
8 shillings, and 6 pence. 


There is no dissent in the record either as to the proceeds 
realized on the resale by Miller, nor as to his testimony regarding 
market value of grapes in London which were similar to those 
required by the contract herein. Accordingly, we accept this 
testimony of Miller and the proceeds obtained by him on the sales 
of these grapes as establishing—respectively—the values of the 
grapes actually delivered in London, and what these values would 
have been had the grapes been as warranted. 


Pegging the value of the pound sterling at $2.40, as the parties 
herein seem to have done, we find that the gross proceeds from 
sales amounted to $5,441.22. Taking an average of the lowest 
market value given by Miller to the grapes in each of the ship- 
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ments meeting contract requirements (44 and 46 shillings), we 
arrive at an average worth of 45 shillings per chest. Multiplying 
this by the number of chests, 2,500, and pegging the pound sterl- 
ing again at $2.40, we get a total dollar value of $13,500. The 
difference between the gross proceeds of $5,441.22 and this sum 
of $13,500 is $8,058.78, which latter figure represents complain- 
ant’s damages stemming from respondent’s breach. 


In our Finding of Fact No. 3, however, we mentioned that com- 
plainant agreed to absorb the first 5% decay in connection with 
this shipment, while respondent agreed to absorb the next 5% 
decay. Nothing, however, was agreed upon with respect to the 
assumption of liability by either party beyond this 10% total. 
Complainant’s president, testifying at the hearing, replied when 
asked about this point that anything more than 10% was a dis- 
aster which he hadn’t foreseen. When asked if the term “decay” 
was limited to rot, this witness testified that to him—and in the 
meaning of the trade in general—it meant deterioration. When 
respondent’s president was asked at the hearing to comment upon 
this provision of the contract, he testified that it was intended to 
limit the liability of respondent in this case to 5% of the contract 
price of each of the lots of grapes sold to complainant. 


In viewing the circumstances of the case, and evaluating the 
testimony of the parties, we conclude that the provision relating 
to “decay” was to be interpreted in the broad sense as “deteriora- 
tion.” We further conclude that in this agreement, it was the 
intent of the parties to allocate the first 5% of the loss due to 
deterioration to complainant, with the next 5% to be assumed 
by respondent, by express agreement. In the absence of any 
express agreement, the remainder of any loss over 10% would 
fall on respondent, since it was plain that any amount over this 
percentage would be regarded as abnormal deterioration. 


Since we have previously found that deterioration in each of 
the lots averaged 30%, it follows that complainant’s assumption 
of 5% of the deterioration would reduce complainant’s damages 
of $8,058.78 by 1/6, or by $1,343.13, to $6,715.65 for both lots. 
This represents the damages to which complainant is entitled, and 
which should be awarded to complainant as reparation herein, 


with interest. 





2. This was one of the provisions appearing in the document of October 19, 1967, to which 
we have previously made reference. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,715.65, with interest there- 
on at the rate of 8 percent per annum from March 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,710) 


B. G. ANDERSON COMPANY, INC. v. ZEIDENSTEIN BROTHERS. PACA 
Docket No. 2-1786. Decided February 12, 1971. 


Dismissal of petition for reconsideration 


As the order of December 31, 1970 (29 A.D. 1443) is supported by the 
evidence and by the law applicable thereto, respondent’s petition for 
reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued on December 31, 1970, awarding reparation 
to complainant against respondent, with interest. A copy of the 
order was served upon respondent on or about January 6, 1971. 
Respondent subsequently requested an extension of time within 
which to file a petition for reconsideration of our order of De- 
cember 31, 1970. In an order dated January 27, 1971, respondent’s 
request was granted, the order of December 31, 1970, was stayed 
pending a further order in this proceeding, and respondent was 
given to February 15, 1971, within which to file its petition. 


Respondent filed its petition on February 5, 1971. Upon a re- 
consideration of our order of December 31, 1970, we find that the 
matters set forth in respondent’s petition were analyzed and con- 
sidered by us at the time of the issuance of such order. In our 
opinion, the order of December 31, 1970, is supported by the 
evidence and by the law applicable thereto. Accordingly, respon- 
dent’s petition is dismissed without prior service upon complain- 
ant. 
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The order of December 31, 1970, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 13,711) 


ABOOD DISTRIBUTORS CORPORATION v. AMERICAN TOMATO CORP. 
PACA Docket No. 2-1528. Decided February 12, 1971. 


Jurisdiction—Interstate commerce—Out-of-season produce 
received from out of state 


Where complainant established that the tomatoes it sold to respondent were 
received by complainant from out of state, the transaction was in inter- 
state commerce and the Secretary has jurisdiction in the matter. Re- 
spondent is liable for the full purchase price of the produce purchased 


and accepted by it. 
John A. Finn, Miami, Fla., for complainant. 


Respondent pro se. 
Lawrence B. Lee, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent in the amount of $7,806.50 in 
connection with transactions involving various loads of tomatoes 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant and requesting an oral 
hearing. 


At the oral hearing held on June 9, 1970, at Miami, Florida, 
complainant presented the oral testimony of its president, Shef- 
field T. Abood, and that of four other witnesses. Respondent’s 
president, Dennis Sturm, testified on respondent’s behalf. Com- 
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plainant was represented by counsel. No briefs were filed by the 
parties. 


FINDINGS OF FACT 


1. Complainant, Abood Distributors Corporation, is a corpora- 
tion whose address is 240 N. E. 71st Street, Miami, Florida. 


2. Respondent, American Tomato Corp., is a corporation whose 
address is 1235 N. W. 21st Street, Miami, Florida. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. Between July 28, 1969, and September 3, 1969, in the course 
of interstate commerce, complainant sold to respondent 29 lots 
of tomatoes received by complainant from outside the State of 
Florida, at agreed contract prices totaling $16,693.50. Respondent 
received and accepted these tomatoes and has paid complainant 
$8,887.00 in connection therewith. 


4. The formal complaint was filed on December 2, 1969, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent challenges the jurisdiction of the Secretary in this 
case on the ground that the transactions set forth in the formal 
complaint were not in interstate commerce. As revealed by the 
contents of its answer and the testimony at the oral hearing of 
its president, Dennis Sturm, respondent appears to be denying 
that the tomatoes involved herein came from outside the State of 
Florida. 


At the oral hearing various witnesses testified that it was com- 
mon knowledge in the trade that, at the time of the transactions 
involved herein, tomatoes for repacking were not being grown in 
Florida, since this was not the season for them. Testimony to this 
effect was given by John B. Haynes, manager of Distron, Inc., a 
subsidiary of Burger King Company; Eli Laterman, respondent’s 
produce manager; and Sheffield T. Abood, complainant’s presi- 
dent. Both Haynes and Laterman testified that tomatoes available 
in Florida at this time were coming into the state from California, 
while Abood stated that—in addition to California—some tomatoes 
were also being received by the Florida trade from Virginia and 
Pennsylvania. Complainant entered 18 exhibits in evidence at the 
oral hearing, consisting of freight bills, bills of lading, and in- 
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voices for tomatoes shipped from Virginia and California during 
late July, August, and mid-September 1969, indicating that to- 
matoes had been sold and shipped to complainant from these 
firms during this period of time. Abood further stated that if 
respondent bought any tomatoes at all from complainant during 
this period, they would have to have come from some State other 
than Florida. 


Respondent offered no evidence or proof that Florida tomatoes 
were available to repackers during late July, August and early 
September 1969. We conclude, therefore, that the evidence is 
sufficient to establish that the transactions involved herein dealt 
with tomatoes grown outside the State of Florida, and that the 
transactions were therefore in interstate commerce.! 


Both respondent’s manager, Eli Laterman, and its president, 
Dennis Sturm, freely admitted that during the time in question 
herein respondent was buying continuously from complainant. 
Laterman, in fact, stated that complainant was “my main source 
of supply,” and later in his testimony, that complainant was his 
“only source of supply.” Laterman also testified that in buying 
from complainant, his orders were filled in full, with no shortages. 
Laterman said he also never heard Dennis Sturm or anyone else 
employed by respondent say that there was any failure by com- 
plainant to deliver goods purchased by respondent, or that short- 
ages were noted in deliveries made by complainant. 


Dennis Sturm in his testimony at the hearing admitted that he, 
himself, did not know whether all the 29 shipments that com- 
plainant claims to have made to respondent were actually received 
by respondent or not. Sturm maintained, however, that in his 
opinion the evidence was not conclusive of this fact. Sturm re- 
peatedly challenged complainant to produce delivery tickets to 
evidence receipt of these tomatoes by respondent, but such were 
not entered in evidence by complainant. Complainant’s counsel 
said that such tickets had been in complainant’s possession at one 
time, but that he was under the impression that they had been 
given to the presiding officer at some time prior to the hearing. 
This, however, did not seem to be the case. 


1. While it is not expressly argued, it seems that, respondent may also be contending that 
the transactions involved herein are intrastate in character, since they consist of dealings 
between a Florida seller (complainant) and a Florida buyer (respondent). This contention, 
if it is being made, is without merit, for we decided in Dekle Brokerage Co. v. Tatum, 
19 A.D. 521, that the sale of produce by one dealer to another dealer, in the same State, 
is a transaction in interstate commerce if the produce was received by the seller from outside 
that State. 
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While the production in evidence of the delivery tickets would 
undoubtedly have been helpful in establishing complainant’s claim, 
it does not follow that their absence is fatal. On the contrary, we 
think that other evidence taken at the hearing is sufficient to 
establish the receipt of the tomatoes by respondent. This evidence 
includes the testimony of complainant’s bookkeeper, Joyce Wurtz, 
who testified that she, in each of the transactions involved herein, 
mailed an invoice to respondent setting forth the respective sale 
and that at no time was the respective invoice questioned by re- 
spondent. Mrs. Wurtz further testified that on September 9, 1969, 
she mailed a letter and statement to respondent, wherein payment 
was requested on the balance then due complainant. Respondent 
subsequently paid complainant $700.00 on account, between the 
periods September 16 to October 3, 1969. The testimony of com- 
plainant’s president, Sheffield Abood, was in similar vein to that 
of his bookkeeper, Mrs. Wurtz, and of respondent’s manager, Eli 
Laterman: that no complaint or dissent was made by anyone from 
respondent firm in connection with the claims for payment which 
complainant was making of respondent in connection with these 
sales. 


In Edinburg Citrus Association v. Crookston Potatoe Company, 
25 A.D. 232, we made a statement that we think is appropriate 
here: 


‘ 


‘. . . Giving the language contained in the invoice its usual 
meaning, we think the document indicated a sale of the sub- 
ject grapefruit by complainant to respondent ... Since re- 
spondent does not deny receiving the invoice, we think it 
reasonable to infer that the contents put him on notice that 
complainant was looking to him for payment of the f.o.b. 
price of the shipment. Despite this inference, however, and 
despite the fact that respondent denies liability to complain- 
ant for the purchase price of the fruit, respondent neither 
claims, nor submitted evidence to show, that he made any 
protest to complainant. While we do not think respondent’s 
silence in this instance was sufficient, of itself, to establish 
a contractual relationship with complainant, we think it is 
evidence to be considered, together with all the other factors 
in the case.” 


In reviewing all the evidence, we conclude that it is sufficient to 
establish that complainant sold, and that respondent received and 
accepted, the 29 lots of tomatoes which are the subject of this 
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proceeding. We further conclude that the evidence is sufficient 
to establish the total of the contract prices as being $16,693.50, 
of which respondent has made payments totaling $8,887.00, leav- 
ing a balance thus due and owing complainant of $7,806.50. Re- 
spondent’s failure to pay this balance to complainant is in violation 
of section 2 of the act, for which reparation of $7,806.50 should 
be awarded as damages to complainant, with interest. 


In passing, we might note that respondent claims that it had an 
exclusive contract with complainant for tomato purchases; that 
respondent, in reliance on this representation by complainant, 
sold its repacking machinery and disbanded its repacking per- 
sonnel; and that complainant later breached this agreement by 
selling tomatoes to others, to respondent’s hurt and damage. 
Complainant, through its president, denied that any such agree- 
ment was made with respondent. Respondent’s manager, Eli 
Laterman, likewise stated that he had no knowledge of any such 
agreement. We conclude, therefore, that the proof is not sufficient 
to establish that any such agreement was made between the par- 
ties. While it seems clear that respondent did dispose of its re- 
packing machinery and laid off its personnel, this seems to have 
been due to its lack of funds rather than to any breach of contract 
on the part of complainant. We conclude, therefore, that respon- 
dent has failed to substantiate any of its claims in this respect. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,806.50, with interest thereon 
at the rate of 8 percent per annum from October 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,712) 


DOMINICK’S FINER Foops, INC. v. Mo-Bo PRODUCE Co., INC. 
PACA Docket No. 2-1723. Decided February 12, 1971. 


Delivered sale—Breach of , grade—Rejection 


Where complainant rejected with reasonable cause a shipment of cucumbers 
that failed to grade U.S. No. 1 upon arrival at destination, complainant 
is entitled to damages sustained in purchasing replacement produce. 
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Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $706.20 in con- 
nection with a shipment of cucumbers in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure, the parties were given the opportunity 
to submit additional evidence in support of their respective posi- 
tions by means of verified statements. No such evidence was sub- 
mitted. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dominick’s Finer Foods, Inc., is a corporation 
whose address is 4913 West 72nd Street, Chicago, Illinois. 


2. Respondent, Mo-Bo Produce Co., Inc., is a corporation whose 
address is State Farmers Market, Room 59, Pompano Beach, 
Florida. At the time of the transaction involved herein, respon- 
dent was licensed under the act. 


3. On October 21, 1969, in the course of interstate commerce, 
respondent sold to complainant one piggyback van load consisting 
of 1,800 two-dozen size cartons of U.S. No. 1 Florida cucumbers 
at a price of $1.40 delivered, Chicago, Illinois. 


4. The sale between the parties was negotiated by a broker, 
C. H. Robinson Company, of Chicago, Illinois, which issued a 
Brokers Standard Memorandum of Sale in connection with the 
transaction. 


5. On or about October 22, 1969, respondent shipped from 
Wauchula, Florida, to complainant at Chicago, Illinois, 1,800 two- 
dozen size cartons of Florida cucumbers in van FT 512920. 
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6. On October 27, 1969, van FT 512920 arrived in Chicago, 
Illinois, at which time a Federal inspection was ordered by com- 
plainant. The results of the Federal inspection made on the same 
date, in part, are as follows: 


“Size: Generally range from 114 to 2% inches in diameter 
and from 6 to 9 inches in length. Average 3% offsize. 


“Quality: Clean, well to fairly well colored and mostly well, 
some fairly well formed. Grade defects average 3%, scars 
and misshapen. 


“Condition: Fresh and firm. In most cartons none, in many 
1 or 2 cucumbers, average 3% damage by sunken pitted areas. 
In most cartons from 1 to 3 cucumbers, in many none, aver- 
age 6% damage by shriveled ends. No decay. 


“Grade: Meets quality requirements but fails to grade U. S. 
No. 1, only account of condition.” 


7. Complainant rejected van FT 512920 to the broker because 
the cucumbers failed to grade U.S. No. 1 upon arrival at destina- 
tion. 


8. Between October 27 and October 30, 1969, complainant pur- 
chased 1,560 two-dozen size cartons of U.S. No. 1 cucumbers on 
the South Water Market at Chicago, Illinois, at prices ranging 
from $1.60-$2.00 per carton in order to cover its orders. 


9. Due to respondent’s breach of contract in failing to deliver 
U.S. No. 1 Florida cucumbers, complainant sustained damages in 
the amount of $706.20 in purchasing 1,560 replacement cartons 
of cucumbers. 


10. The formal complaint was filed on April 3, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The contract between the parties required respondent to deliver 
to complainant 1,800 two-dozen size cartons of U.S. No. 1 Florida 
cucumbers at a price of $1.40 delivered. Upon arrival of the van 
load of cucumbers at Chicago, Illinois, on October 27, 1969, com- 
plainant requested and received a Federal inspection on the same 
date. The inspection certificate shows the cucumbers involved 
herein had, on the average, the following defects: 3% grade de- 
fects, scars and misshapen; 3% damage by sunken pitted areas; 
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and 6% damage by shriveled ends. Since the condition defects 
are in excess of the tolerance allowable for cucumbers under the 
regulations (7 CFR 51.2227), the cucumbers failed to grade U.S. 
No. 1 upon arrival as required by the parties’ contract. Respon- 
dent therefore breached the contract by failing to deliver U.S. 
No. 1 Florida cucumbers to respondent. 


Although respondent admits that the cucumbers delivered to 
complainant did not meet contract grade upon arrival, respondent 
contends that complainant did not act in good faith in refusing 
to accept any price allowance on the van load of cucumbers. We 
cannot agree with respondent’s contention. Where goods tendered 
or delivered are not of the kind or quality contracted for, the 
buyer may rightfully reject the goods and cover by making in 
good faith and without unreasonable delay any reasonable pur- 
chase of or contract to purchase goods in substitution for those 
due from the seller. The buyer may then recover from the seller 
as damages the difference between the cost of the replacement 
goods and the contract price. Uniform Commercial Code § 2-712. 
Complainant was under no duty or obligation to agree to any 
price allowance on produce failing to meet contract grade upon 
arrival. 


Between October 27 and October 30, 1969, complainant pur- 
chased 1,560 two-dozen size cartons of U.S. No. 1 cucumbers on 
the South Water Market at Chicago, Illinois, in order to cover its 
orders. Complainant alleges that cucumbers were scarce and it 
took four days to make the replacement purchases at prices rang- 
ing from $1.60-$2.00 per carton. Respondent has not submitted 
any evidence to the contrary. We find that complainant acted 
diligently in making reasonable replacement purchases to cover 
respondent’s breach of contract. The contract price was $1.40 
per two-dozen size carton. Since complainant paid more than the 
contract price in purchasing replacement cartons, respondent is 
liable to complainant for the difference between the contract price 
and the cost of cover, or $706.20. Respondent’s breach of contract 
is a violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $706.20, with interest thereon 
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at the rate of 8 percent per annum from December 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 138,713) 


J. J. CROSETTI CO. v. YECKES-EICHENBAUM, INC. PACA Docket 
No. 2-1792. Decided February 12, 1971. 


F.o.b. sale—Breach of contract not established—Delay in transit 


Where car of lettuce was delayed in transit over 34 hours, the warranty 
of suitable shipping condition and the good delivery standards are not 
applicable and respondent is liable to complainant for balance of the 
purchase price. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,250.39 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer and counterclaim thereto, denying liability to complainant 
and requesting an award of reparation in the amount of $4,522 
against complainant for breach of contract. 


Although the amount claimed in the counterclaim exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure proyided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, complainant filed an opening statement and respondent 
filed an answering statement. Neither party submitted a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Joseph Jerome Crosetti, doing 
business as J. J. Crosetti Co., whose address is P. O. Box 230, 
Watsonville, California. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Yeckes-Eichenbaum, Inc., is a corporation whose 
address is 163-166 New York City Terminal Market, Bronx, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


38. On or about January 8, 1970, in the course of interstate 
commerce, complainant sold to respondent one carload of lettuce, 
consisting of 1,064 cartons, 2-dozen size, Gold Bond brand, at an 
agreed price of $2.25 per carton, plus 25 cents per carton for cool- 
ing charges, or a total price of $2,600, f.o.b. Holtville, California, 
for shipment to respondent at Hunts Point Terminal Market, 
Bronx, New York. The contract also provided that the shipment 
was to meet good delivery standards except for frost, peeling, 
and discoloration. 


4. The sale between the parties was negotiated by a broker, 
Frank C. Crispo, Inc., of Salinas, California, which issued a Con- 
firmation of Purchase in connection with the transaction. 


5. On or about January 8, 1970, complainant shipped to re- 
spondent one carload of lettuce, consisting of 1,064 cartons, 2- 
dozen size, Gold Bond brand, in car PFE 452877 from Holtville, 
California. 


6. On or about January 12, 1970, at 3:35 p.m., car PFE 452877 
was set out as bad order by the carrier at Blue Island, I)linois, 
because of a clogged fuel line. Due to the delay in correcting this 
malfunction, car PFE 452877 did not depart Blue Island, Illinois, 
until 1:45 a.m. on January 14, 1970, and arrived at the Hunts 
Point Terminal Market, Bronx, New York, on Saturday, January 
17, 1970, instead of January 16, 1970, as contemplated by the 
parties. 


7. Respondent accepted the lettuce involved herein upon arrival. 


8. On Monday, January 19, 1970, at 7:30 a.m., a Federal in- 
spection was made on car PFE 452877 at Hunts Point Terminal 
Market, Bronx, New York. The inspection certificate shows a 
total of 18 percent condition defects, consisting, on the average, 
of 6 percent discoloration, 6 percent tipburn, and 6 percent decay. 
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9. Respondent resold the lettuce involved herein for $1,409.61, 
and has paid this amount to complainant in connection with this 
transaction. 


10. The formal complaint was filed on May 27, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that on January 8, 1970, he sold to respon- 
dent one carload of lettuce, consisting of 1,064 cartons, 2-dozen 
size, Gold Bond brand, at an agreed price of $2.25 per carton plus 
cooling, f.o.b. Holtville, California. Complainant contends that he 
shipped, and respondent accepted, 1,064 cartons of Gold Bond 
brand lettuce, but that respondent has paid to complainant only 
$1,409.61 in connection with this transaction, leaving a balance 
due of $1,250.39, which amount complainant seeks to recover in 
this proceeding. Respondent denies that it accepted the lettuce, 
and contends that complainant breached the contract by failing 
to deliver lettuce meeting the good delivery standards as required 
by the parties’ contract. 


We cannot agree with respondent’s contention that it did not 
accept the lettuce. We have held that notice of rejection must be 
in clear and unmistakable terms. Although respondent immedi- 
ately notified the broker that the car of lettuce did not meet 
contract terms after Federal inspection on January 19, 1970, 
respondent did not reject the shipment. Mere complaint regarding 
a shipment cannot be considered as a notice of rejection. Pan 
American Fruit Co., Inc. v. C. C. Bova & Co., 17 A.D. 774, 779. 
We conclude that respondent, by not rejecting the shipment within 
a reasonable time, accepted the shipment and thereby became 
liable for the purchase price, less any damages shown to have been 
caused by any breach of contract by complainant. The burden of 
proof is upon respondent to show by a preponderance of the evi- 
dence that complainant breached the contract. 


Respondent also contends that the lettuce failed to meet contract 
requirements in that it arrived at New York with excessive 
deterioration in violation of the suitable shipping condition rule 
and the good delivery standards set forth in the regulations. Sec- 
tion 46.44 of the regulations (7 CFR 46.44) provide, in relevant 
part, as follows: 


“Unless otherwise agreed to between the parties, ‘Good De- 
livery’ in connection with f.o.b. contracts of purchase and 
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sale means that the commodity meets the requirements of the 
contract at time of loading or sale and, if the shipment is 
handled under normal transportation service and conditions, 
will meet the following additional requirements on delivery 
at the contract destination.” 


Section 46.44(a) (2) provides that if the contract does not specify 
a U.S. grade or percentage of condition defects, the lettuce at 
destination may contain a maximum of 15 percent, by count, of 
the heads in any lot which are damaged by condition defects, 
including therein not more than 9 percent serious damage of 
which not more than 5 percent may be decay affecting any portion 
of the head exclusive of wrapper leaves. Respondent alleges that 
the Federal inspection made on Monday, January 19, 1970, two 
days after the shipment arrived, shows an average of 6 percent 
decay, which is in excess of the maximum decay allowable under 
this section. 


Complainant urges that section 46.44 is inapplicable in this 
proceeding because the carload of lettuce did not move under 
normal transportation service and conditions between shipping 
point and destination. We agree with complainant’s contention. 
The evidence shows that car PFE 452877 was set out as bad order 
by the carrier at 3:35 p.m. on January 12, 1970, at Blue Island, 
Illinois, because of a clogged fuel line. Due to the delay in cor- 
recting this malfunction, car PFE 452877 did not depart Blue 
Island, Illinois, until 1:45 a.m. on January 14, 1970. The delay 
at Blue Island, Illinois, was over 34 hours. Under these circum- 
stances, it is concluded that the transportation service and condi- 
tions afforded this shipment of lettuce were not normal, so that 
the warranty of suitable shipping condition, including the good 
delivery standards adopted for lettuce, have no application in this 
case. 


There has been no other issue raised by respondent with respect 
to any other breach of contract by complainant. We find, there- 
fore, that respondent has failed to sustain its burden of proving 
by a preponderance of the evidence that complainant breached the 
contract of sale. Having found the good delivery standards inap- 
plicable in this case, respondent’s counterclaim must be dismissed 
since it is based on the lettuce involved in this transaction meeting 
this condition upon arrival at destination. 


In view of the foregoing, we conclude that respondent is liable 
to complainant for the balance of the purchase price of the lettuce, 
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or $1,250.39. Respondent’s failure to pay complainant this amount 
promptly is a violation of section 2 of the act, for which repara- 
tion should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,250.39, with interest thereon 
at the rate of 8 percent per annum from February 1, 1970, until 
paid. 


The counterclaim is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 13,714) 


JONES PRODUCE, INC. v. J. M. PEREZ PRODUCE CoO., a/t/a WESTERN 
PRE PAK COMPANY. PACA Docket No. 2-1655. Decided 
February 16, 1971. 


F.o.b.—Contract established—Acceptance 


Where complainant established that it sold and shipped six carloads of 
potatoes to respondent, respondent is liable to complainant for the 
contract price as adjusted. 


Complainant and respondent pro se. 
Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $8,485.25 in connection 
with transactions in interstate commerce involving six carloads 
of potatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying lia- 
bility to complainant. Complainant requested an oral hearing. 


An oral hearing was held at Moses Lake, Washington, on 
October 19, 1970. Complainant was represented at the hearing by 
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its president, W. E. Jones, who testified on complainant’s behalf. 
Complainant also presented the testimony of its bookkeeper, Mrs. 
Doris Carver. Respondent was not present or represented at the 
hearing. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a corporation, Jones Produce, Inc., whose 
address is Route 1, Box W-9, Quincy, Washington. 


2. Respondent is an individual, Jess Miranda Perez, doing busi- 
ness as J. M. Perez Produce Co., a/t/a Western Pre Pak Company, 
whose address is P. O. Box 627, Warden, Washington. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


3. During the period August 27 to September 19, 1969, in the 
course of interstate commerce, complainant sold to respondent, 
for shipment from Winchester, Washington, to respondent at San 
Jose, California, six carloads of potatoes, U.S. No. 1 grade, at 
agreed prices totaling $8,687.50, f.o.b. loading point, Winchester, 
Washington, as follows: 


Sale Car Carlot 
Date No. Price 
8-27-69 SFRD 9180 $1,725.00 
8-29-69 SFRD 21191 1,125.00 
8-30-69 PFE 10734 1,812.50 
9- 5-69 PFE 4048 1,125.00 
9-10-69 PFE 48666 1,775.00 
9-19-69 SFRD 16980 1,125.00 
$8,687.50 


4. Each of the six shipments was federally inspected at ship- 
ping point, Winchester, Washington, and certified U.S. No. 1 
grade on the respective dates of sale. Thereafter, and also on the 
respective dates of sale, five of the shipments were billed out of 
Winchester to respondent at San Jose. The sixth shipment, con- 
tained in car SFRD 16980, was billed out of Winchester to re- 
spondent at San Jose on the day following the sale, or September 
20, 1969. 


5. Respondent received and accepted the six carloads of potatoes 
involved herein but complained to complainant about the tubers 
in car PFE 48666. As a result of this complaint, an allowance 
of $202.25 was granted to respondent on this lot, thus reducing 
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the f.o.b. contract price on this load to $1,572.75 and the total of 
the contract price to $8,485.25. 


6. No part of the total of the f.o.b. prices, as adjusted, has 
been paid to complainant by respondent. 


7. The formal complaint was filed on February 9, 1970, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent in his unsworn answer denies liability to complain- 
ant on the ground that he (respondent) had “‘never done any 
business with Jones Produce, Inc., now or at any time in the past 
years of being in the produce business.” Complainant, as the mov- 
ing party, is thus put to its proof to sustain the allegations of its 
formal complaint by a preponderance of the evidence with respect 
to the matters alleged herein. Cf. Carlton Jones v. Samuel S. Bar- 
rage et al., 16 A.. 1142. 


At the oral hearing held in this case complainant’s president, 
W. E. Jones, and its bookkeeper, Mrs. Doris Carver, testified to 
the sale and shipment of the six carloads of potatoes involved 
herein by complainant to respondent. In support of this testi- 
mony, there was entered in evidence on complainant’s behalf, in 
connection with each shipment, a Federal inspection certificate 
showing that each lot of potatoes graded U.S. No. 1 on the date 
of sale; an invoice to respondent setting forth the respective 
car number, the quantity of potatoes contained therein, the f.o.b. 
price, the shipping date and refrigeration service ordered; and the 
bill of lading showing shipment of each of the cars by complainant 
from Winchester, Washington, to respondent at San Jose, Cali- 
fornia. Complainant also entered in evidence a letter written by 
Mrs. Carver to respondent and dated November 17, 1969, as fol- 
lows: 


“We have received no payment from you on the six cars of 
potatoes shipped to you in August and September. Please 
send settlement check so we can settle with our growers. 
Thank you very much.” 


According to Mrs. Carver, respondent made no reply either to this 
letter or to other queries addressed to him by complainant. She 
further testified, as did complainant’s president, that no payment 
had been made by respondent on these six shipments. 
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Respondent was not present nor represented at the oral hearing 
and has submitted no evidence whatever in his own behalf in this 
ease. Accordingly, the only evidence which we may consider on 
respondent’s behalf is that which is contained in the Department’s 
report of investigation. This evidence does nothing to sustain 
respondent’s defense, however, since it consists only of a copy of a 
letter to respondent from the Department, dated March 9, 1970, 
setting forth complainant’s claim on these six carloads of potatoes. 


In reviewing all the evidence before us, we conclude that com- 
plainant has sustained its burden of proving that it sold and ship- 
ped the potatoes involved herein to respondent; that respondent 
accepted and received same; but that no payment has been received 
by complainant in connection with these transactions. Respon- 
dent’s failure to pay complainant the total of the adjusted contract 
prices, or $8,485.25, is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,485.25, with interest there- 
on at the rate of 8 percent per annum from October 1, 1969, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 18,715) 


KERR & REVELS FARMS, INC. v. HAROLD C. INABINETT. PACA 
Docket No. 2-1839. Decided February 19, 1971. 


Sale or consignment—Sale established 


Where complainant established a contract of sale to respondent rather than 
a consignment as alleged by respondent, respondent is liable to com- 
plainant for the contract price of the produce. 


Complainant pro se. 
Daniel Q. Towles III, Charleston, S. C., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $272 in connection with 
a transaction in interstate commerce involving 544 sacks of green 
cabbage. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying 
liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. Complainant also submitted ad- 
ditional evidence by means of an opening statement. Respondent 
was given the opportunity to file an answering statement but did 
not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Kerr & Revels Farms, Inc., 
whose address is P. O. Box 365, Hastings, Florida. 


2. Respondent is an individual, Harold C. Inabinett, whose 
address is P. O. Box 35, Hollywood, South Carolina. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On January 21, 1970, in the course of interstate commerce, 
complainant, acting through its sales manager, W. L. Limehouse, 
sold to respondent 544 50-pound sacks of green cabbage at an 
agreed price of $3.75 per sack, or a total contract price of $2,040, 
f.o.b. Hastings, Florida. Subsequent to the sale and on the same 
day, complainant loaded the 544 sacks of cabbage onto a truck 
furnished by respondent and shipped it from loading point in the 
State of Florida to respondent at Hollywood, South Carolina. 


4. Respondent received and accepted the cabbage at Hollywood, 
South Carolina, and has paid complainant $1,768 in connection 
therewith. 
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5. The formal complaint was filed on July 22, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The only issue presented for decision in this case has to do with 
a term of the contract, to wit: whether the cabbage involved here- 
in was sold to respondent, as alleged by complainant in the formal 
complaint, or whether the cabbage was received and accepted by 
respondent for disposition on consignment, as averred in respon- 
dent’s answer. 


Complainant, in support of the sale claimed herein, submitted 
the affidavit of its sales manager, W. L. Limehouse, in evidence 
as its opening statement. Limehouse in his affidavit states that he 
sold the cabbage involved herein to respondent; that he was the 
only person authorized by complainant to negotiate sales of cab- 
bage, or to make sales arrangements, fix prices or agree to adjust- 
ments; and that in this case there had been no agreemént made 
with respondent to handle this shipment on consignment. 


The testimony of Limehouse regarding the nature of the dis- 
puted transaction is in accord with the allegations of the verified 
formal complaint, which is signed by complainant’s Secretary- 
Treasurer, William J. Revels. It also is consistent with the fact 
that complainant sent respondent an invoice, dated January 21, 
1970, indicating a sale to respondent of the cabbage involved 
herein. Respondent’s failure to protest the contents of the invoice, 
as well as its failure to issue an accounting in connection with 
this transaction, are additional circumstances tending to show 
that the cabbage involved herein was sold by complainant to re- 
spondent. 


In respondent’s verified answer, which is the only evidence he 
submitted in this proceeding, he refers to the delivery ticket is- 
sued by complainant on the date of sale in connection with this 
shipment and argues that the absence of any price notation there- 
on is proof that this transaction was a consignment. Complainant 
in its opening statement, however, points out that the delivery 
ticket’s function is to evidence receipt of the goods by a buyer 
and is not intended to show, and normally does not show, the price 
of the goods. We think complainant’s point is well taken, and 
conclude that the absence of a price notation on the delivery ticket 
is not probative of the point for which respondent argues. 
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On the basis of the evidence before us, it is concluded that the 
disputed transaction of January 21, 1970, between the parties was 
a sale, as alleged by complainant, and not a consignment, as aver- 
red by respondent. Having accepted the cabbage, respondent 
therefore became liable to complainant for the f.o.b. contract 
price thereof, or $2,040. Respondent has paid complainant $1,768 
of this sum, leaving an unpaid balance of $272 due and owing. 
Respondent’s-failure to pay this balance to complainant is in viola- 
tion of section 2 of the act, for which reparation should be award- 
ed, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $272, with interest thereon at 
the rate of 8 percent per annum from March 1, 1970, until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,716) 


J. A. WooD COMPANY v. ZEPEDA, ESPARZA & LOPEZ COMPANY OF 
DALLAS. PACA Docket No. 2-1855. Decided February 22, 
1971. 


Partnership liability—Acceptance 


Where respondent partners failed to support their allegations denying 
liability to complainant for the unpaid balance due on a shipment of 
lettuce received and accepted by respondent, the respondent partner- 
ship is liable to complainant for the full purchase price. 


John R. Catlin, Western Growers Asso., Los Angeles, Cal., for complainant. 
Florentino Ramirez, Jr., Dallas, Texas, for respondent Lopez. 
Shirley R. Levin, Dallas, Texas, for respondent Esparza. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,000 in connec- 
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tion with shipment of a truckload of lettuce in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondent partners, who 
filed separate answers thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the opportun- 
ity to submit additional evidence in support of their respective 
positions by means of verified statements. No such evidence was 
submitted. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, J. A. Wood Company, is a corporation whose 
address is P. O. Box 218, Tolleson, Arizona. 


2. Respondent is a partnership composed of Alfonso G. Lopez 
and Overlin R. Esparza doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
Street, Dallas, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about November 14, 1969, in the course of interstate 
commerce, complainant sold to respondent one truckload of lettuce, 
consisting of 810 cartons, 2-dozen size, U.S. No. 1 grade, Copper- 
head brand, at an agreed price of $2.50 per carton, plus 25 cents per 
carton for cooling charges, or a total price of $2,227.50, f.o.b. ship- 
ping point, for shipment to respondent at Dallas, Texas. 


4. The sale between the parties was negotiated by a broker, 
Southwest Brokerage Co., of Dallas, Texas, which issued a Stan- 
dard Memorandum of Sale in connection with the transaction. 


5. On November 14, 1969, complainant shipped the lettuce in 
question via truck from Vado, New Mexico, to respondent at 
Dallas, Texas. 


6. On arrival respondent accepted the truckload of lettuce, but 
has since paid to complainant only $1,227.50 in connection with 
this transaction, leaving a balance due of $1,000. 


7. The formal complaint was filed on May 19, 1970, which was 
within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant alleges that it sold and shipped a truckload of 
lettuce to respondent for an invoice price of $2,227.50 f.o.b., and 
that although respondent accepted the lettuce, respondent has 
paid to complainant only $1,227.50 in connection with this trans- 
action, leaving a balance due of $1,000. 


The parties who compose respondent firm filed separate answers 
to the complaint. The answer of each respondent partner neither 
admits nor denies the material allegations of the complaint but 
denies owing the sum of $1,000 to complainant. In addition, the 
answer of Overlin R. Esparza denies that he has been doing busi- 
ness as respondent firm as partner of Alfonso G. Lopez. No sup- 
porting papers, exhibits or affidavits were filed on behalf of re- 
spondent nor was any explanation of the transaction offered on 
respondent’s part or defense set up to the allegations of the com- 
plaint. 


The evidence supports the allegations of the complaint which 
are reflected in the Findings of Fact. We therefore find that re- 
spondent’s failure to pay to complainant the balance of the pur- 
chase price of the truckload of lettuce, or $1,000, is a violation of 
section 2 of the act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,000, with interest thereon 
at the rate of 8 percent per annum from December 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,717) 


FRUIT DISTRIBUTING CORPORATION v. NORTHLAND BROKERAGE, INC. 
PACA Docket No. 2-1604. Decided February 22, 1971. 


F.o.b.—Inspection and grade at point of shipment not part of 
contract—Breach not established 


Where contract did not call for Federal inspection and grade “U.S. One 
Well Within” at point of shipment and respondent failed to establish 
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breach of contract by complainant, respondent is liable to complainant 
for the contract price of shipment of grapes. 
Complainant pro se. 
George W. Granger, Delano, Cal., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,226.09 in connection 
with a transaction involving a shipment of grapes in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation also was served upon complainant. 
Respondent filed an answer to the formal complaint, denying 
liability to complainant. 


An oral hearing, requested by respondent, was held in Minne- 
apolis, Minnesota, on August 5, 1970. Complainant was represent- 
ed by counsel. Respondent appeared by its president. Five wit- 
nesses testified. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fruit Distributing Corporation, is a corpora- 
tion whose address is P. O. Box 1148, Delano, California. 


2. Respondent, Northland Brokerage, Inc., is a corporation 
whose address is 886 Plymouth Building, Minneapolis, Minnesota. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about August 8, 1969, in contemplation of shipment in 
interstate commerce, complainant by oral contract sold to respon- 
dent a carload containing 1,320 lugs of ‘““Mary Jo” brand Thomp- 
son Seedless grapes at an agreed price of $3.40 per lug, 100 lugs 
of “Mary Jo” brand Ribier grapes at an agreed price of $3.90 per 
lug, and 200 lugs of “Camelot” brand Cardinal grapes at an agreed 
price of $3.40 per lug, plus 10¢ per lug for precooling and $17.50 
for Ryan Recorder, or a total invoice price of $5,737.50, f.o.b. 
Delano, California. 
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4. Pursuant to the contract set forth above, complainant, on 
August 9, 1969, shipped car PFE 454714 containing 1,620 lugs of 
grapes out of Delano, California, to respondent at Minneapolis, 
Minnesota. On August 11, 1969, complainant mailed to respondent 
an invoice describing the grapes by the brand names stated above 
and containing no reference to inspection or grade. Respondent 
received this invoice but made no objection to the terms set forth 
therein. 


5. The shipment arrived at contract destination, Minneapolis, 
Minnesota, on August 15, 1969, and on that date was inspected 
and accepted by respondent. On the same date, respondent’s 
president, Albert Orenstein, told complainant by telephone that 
the shipment was a very nice car of grapes. 


6. On the morning of August 18, 1969, respondent informed 
complainant by telephone that there was some nested decay in the 
grapes and ordered a Federal inspection. The certificate of Fed- 
eral condition inspection made at 12:10 p.m. on that date states 
in relevant part as follows: 


“Condition of car: Temperature controls in operation. 


“Products inspected & distinguishing marks: Table GRAPES 
... Applicant states car contains 1300 lugs Thompson Seed- 
less and 200 lugs Cardinals (See remarks). 


“Condition of load and containers: Partly unloaded. Remain- 
der crosswise 3 to 5 rows, 7 and 8 layers. Complete stacks to 
doors in A end, and 7 partial and 14 complete stacks in B 
end of car. Centerbrace partially removed. 


“Condition of pack: Each lot: Well filled, stems up, cushion 
pack. 


“Temperature of product: At doors, bottom layer 37°F, top 
layer 38°F. 


“Condition: Each lot: Berries generally firm and firmly at- 
tached. Stems light green color. Thompson Seedless lot: 
Average 4% shattered. Average 1% raisining. In most 
samples no decay, in many from 1 to 3 berries, in some 14 of 
1%. Cardinal lot: Average 2% shattered. Average 2% split 
or wet berries. In most samples 1 or 2 decayed berries, in 
many from less than 14 of 1% to 14 of 1% decay. 


“Remarks: This inspection and certificate is restricted to 
above described product remaining in car in all layers of 7 
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stacks nearest doors in B end and upper 2 layers in remainder 
of car. Applicant states car also contains 50 lugs Ribier 
Grapes.” 


7. Respondent ordered a second inspection, which was made on 
August 20, 1969, at 11:55 a.m. The certificate of this second con- 
dition inspection states in relevant part as follows: 


“Condition of car: Temperature controls in operation. 


“Products inspected & distinguishing marks: Table GRAPES 
... Applicant states car contains 200 lugs Cardinals and 1124 
lugs Thompson Seedless at time of inspection. 


“Condition of load and containers: Partly unloaded. Remain- 
der crosswise 1 to 6 rows, 3 to 9 layers. Complete stacks to 
doors in A end; 12 partial and 11 complete stacks in B end 
of car. 


“Condition of pack: Each lot: Well filled, stems up, cushion 
pack. 


“Temperature of product: Between doors, bottom layer 39°F, 
top layer 39°F. 


“Condition: Each lot: Berries generally firm and firmly at- 
tached. Stems light green color. Cardinal lot: Average 1% 
shattered. Average 2% wet or split. In most samples less 
than 14 of 1% to 14 of 1% decay, in many 1 berry. Thomp- 
son Seedless lot: Average 1% raisining. From 2 to 10%, 
average 5% shattered, in approximately half of samples from 
1 to 10% decay, in many 2 berries, in some none, average 2% 
Gray Mold Rot, being nested in some lugs. 


“Remarks: This inspection and certificate is restricted to 
above described products remaining in car in all layers of 11 
partial stacks and upper 3 layers in remainder of car. Car 
previously inspected for condition on Aug. 18, 1969, and 
reported on Certificate number F 159632.” 


8. Respondent resold the grapes and on or about December 12, 
1969, paid complainant, by remittance sent through the Depart- 
ment, the sum of $2,511.41, said to represent the net sale proceeds 
less certain stipulated costs and disbursements and a 10¢ per lug 
reselling charge. No further amount has been paid by respondent 
to complainant in connection with this transaction. 
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9. The formal complaint was filed January 22, 1970, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute as to the f.o.b. contract price of the grapes 
involved herein, nor as to the respondent’s acceptance of same at 
contract destination. Accordingly, respondent is liable to com- 
plainant of such contract price, $5,737.50, less the $2,511.41 al- 
ready paid the complainant in connection with this transaction, 
and less any provable damages sustained by respondent as the 
result of any breach of contract on the part of complainant. Irving 
Acres v. Handwerk Farms, 29 A.D. 741; B. G. Anderson Co., Ine. 
v. Comunale, 25 A.D. 228; Barkley Company of Arizona v. Phil 
Dattilo & Company, Inc., and/or Harrell Produce Inc., 28 A.D. 
537. 


Respondent contends that the grapes involved herein did not 
meet contract requirements in that the contract of sale called not 
only for the grapes to be of the brands stated, but also for them 
to grade “USONE WELL WITHIN” as shown by an actual Fed- 
eral inspection made at shipping point. Respondent further takes 
the position that not only were the grapes not federally inspected 
at shipping point, but that the jobbers to whom various quantities 
of the Thompson Seedless and Cardinal grapes were sold reported 
them to be out of condition and showing decay. Although it found 
no fault with the Ribiers, respondent complained about the condi- 
tion of the Thompson Seedless and Cardinals. Respondent initially 
attributed the poor condition and decay to complainant’s shipping 
the grapes from “old vineyards,” but during the hearing respon- 
dent blamed the claimed deterioration and decay on complainant’s 
failure to pre-cool the grapes before loading them into the car. 


The evidence clearly does not sustain respondent’s contention 
that the contract called for federally-inspected grapes actually 
graded “U.S. One Well Within.” Complainant sent and respon- 
dent received without complaint—even before respondent accepted 
the car—an invoice describing the grapes only by brand names 
and making no mention whatever of either Federal inspection or 
U.S. grade. Under the circumstances, we are convinced that the 
invoice correctly stated the terms of the contract and that Federal 
inspection and grade “U.S. One Well Within” at point of shipment 
were not part of such terms. 
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It is undisputed that the contract did call for the purchase 
of grapes f.o.b. Delano, California. The term ‘“F.o.b.,” as defined 
by the regulations, means that the produce sold is to be placed 
free on board the car at shipping point, in suitable shipping con- 
dition. ‘Suitable shipping condition” is defined as meaning that 
the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and con- 
ditions, will assure delivery without abnormal deterioration at the 
contract destination agreed upon between the parties. 7 CFR 
46.43(i) and (j). 


As a part of the evidence in support of its further contention 
that the Thompson Seedless and Cardinal grapes were abnormally 
deteriorated on their delivery at Minneapolis, the contract desti- 
nation, respondent pointed to the results of a Federal inspection 
ordered by respondent on August 18, 1969, and made at 12:10 
p.m. on that date. However, that condition inspection, although 
made three full days after delivery and acceptance of the grapes 
in Minneapolis, still revealed no unusual decay or heavy nesting. 
In fact, the inspector who made the inspection testified at the oral 
hearing that the grapes would then still grade U.S. No. 1 for 
condition. 


Respondent further pointed to the results of a second Federal 
inspection respondent ordered and which was made at 11:55 a.m. 
on August 20, 1969. This second condition inspection did show 
decay and deterioration in both the Thompson Seedless and Cardi- 
nal grapes sufficient to prevent them from grading U.S. No. 1 as 
to condition. This inspection, however, was not made until 11 
days after the shipment had left Delano, California, and 5 days 
after it had reached the contract destination. In our view, an 
inspection so remote in time is entitled to very little weight as 
evidence of the condition of the grapes on the date of arrival at 
destination. Especially is this so in the light of the initial conduct 
of respondent’s president, Albert Orenstein, who, after personally 
inspecting the shipment promptly following its arrival in Min- 
neapolis on August 15, complimented complainant on the quality 
of the grapes contained therein. 


Respondent contends, however, that the grapes which were in- 
accessible for inspection on arrival of the car in Minneapolis were 
materially different from, and inferior to, those grapes in the car 
which were accessible for inspection. In short, respondent con- 
tends that the load was “framed,” to bring about these circum- 
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stances. In our opinion, however, the evidence does not support 
respondent’s contention, and we conclude that no “framing” of 
the load has been established. 


The rule is clear that the burden of proof is upon the party 
claiming a breach of contract, the respondent in this case, to 
establish such breach by a preponderance of the evidence. Upon 
a review of the record, we conclude that respondent has failed 
utterly to sustain this burden. 


The f.o.b. contract price of the grapes involved herein is 
$5,737.50. Respondent has paid complainant $2,511.41 of this 
amount, leaving a balance of $3,226.09 due and owing. Respon- 
dent’s failure to pay this balance to complainant is a violation of 
section 2 of the act for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,226.09, with interest thereon 
at the rate of 8 percent per annum from September 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,718) 


In re CHARLES W. MARTINO, d/b/a BILL MARTINO PRODUCE. PACA 
Docket No. 2-1841. Decided February 22, 1971. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to make full payment promptly for numerous ship- 
ments of perishable agricultural commodities purchased or received on 
consignment are violations of the act for which his license under the 
act is revoked. 


Daphne M. Anderson for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
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failed to file an answer to the complaint. Chief Hearing Examiner 
Jack W. Bain issued a recommended decision based upon the de- 
fault and proposed revocation of respondent’s license under the 
act. Respondent did not file exceptions. 


The recommended decision and order of the hearing examiner 
are adopted as the final decision and order herein except that the 
second sentence of Proposed Finding of Fact 2 is changed to read 
“This license was renewed annually and was last subject to re- 
newal on or before December 2, 1970.” 


Respondent’s license is revoked on the tenth day after service 
of a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on Septem- 
ber 18, 1970, by “Floyd F. Hedlund Director Fruit and Vegetable 
Division.” Official notice is taken that the signer was authorized 
to issue this complaint for the complainant herein, the Consumer 
and Marketing Service of this Department. 


Copies of the complaint and the rules of practice were served 
on respondent on September 23, 1970. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of hearing. Respondent has filed nothing. 


On December 10, 1970, complainant filed a motion that a “re- 
port by the Hearing Examiner” be issued to “‘contain a proposed 
order providing for the revocation of respondent’s license.” 
After a certified mail letter of service of complainant’s motion 
was returned undelivered on January 5, 1971, the matter was 
referred to the Office of Hearing Examiners on January 7, 1971. 


Chief Hearing Examiner Jack W. Bain, to whom the proceed- 
ing had been assigned, issued a Recommended Decision on Jan- 
uary 12, 1971, without further investigation or hearing, pursuant 
to Section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 
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PROPOSED FINDINGS OF FACT 


1. Respondent, Charles W. Martino, is an individual doing 
business as Bill Martino Produce, whose address is 319 S. Elli- 
son Street, Oklahoma City, Oklahoma 73119. 


2. Pursuant to the licensing provisions of the Act, license 
number 671025 was issued to respondent on December 2, 1966. 
This license was renewed annually and next is subject to renewal 
on or before December 2, 1970. This license was suspended auto- 
matically at various times when respondent failed to satisfy 
reparation awards issued against him. These suspensions were 
lifted at various times when the applicable awards were satis- 
fied. This license was suspended again, automatically, on April 
14, 1970, when respondent failed to satisfy four reparation 
awards issued against him, and is under suspension at this time. 


3. During July and August 1969, respondent received on con- 
signment two lots of potatoes, a perishable agricultural commod- 
ity, in interstate commerce from a shipper and sold these pota- 
toes but failed truly and correctly to account and make full 
payment promptly of the net proceeds realized, totaling $1,056.47, 
due this shipper. Also, during the period March 1969 through 
January 1970, respondent purchased, received, and accepted 
without complaint 40 lots of perishable agricultural commodities 
in interstate commerce from 17 sellers but failed to make full 
payment of the agreed purchase prices totaling $54,491.73. Also, 
during the period March through September 1969, respondent 
purchased, received, and accepted without complaint 31 lots of 
fruits and vegetables from 13 sellers but failed to make full 
payment promptly of the agreed purchase prices totaling 
$43,739.04, as set forth in the complaint. 


4. Reparation awards were issued by the Judicial Officer in 
some if not all of the failures mentioned above, for a total of 
$98,287.24. Respondent failed to pay these awards, for which 
his license was automatically suspended. 


5. By notice in writing dated May 5, 1970, respondent was 
afforded opportunity to demonstrate or achieve compliance with 
requirements of the Act here involved, but he has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted willful flagrant and repeated 
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violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order requested by complainant in its motion should be issued. 


PROPOSED ORDER 


Respondent’s license is revoked, effective on the tenth day after 
service hereof. 


Copies hereof shall be served on the parties. 


(No. 13,719) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL FROZEN 
Foops Co., Inc. PACA Docket No. 2-1023. Decided Febru- 
ary 23, 1971. 


Dismissal of petition for reconsideration 


As the order of November 10, 1970 (29 A.D. 1290) is supported by the 
evidence and by the law applicable thereto, complainant’s petition for 
reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on November 10, 1970, dismissing the com- 
plaint. A copy of the order was served upon respondent. On 
November 25, 1970, an order was issued staying the order of 
November 10, 1970, pending the issuance of a further order in 
the proceeding, and giving complainant additional time, to De- 
cember 8, 1970, within which to file a petition for reconsideration 
of the order of November 10. The petition for reconsideration 
was timely filed. 


Complainant in its petition has asked the Department to con- 
sider as evidence a corporate resolution of complainant adopted 
on December 3, 1967, directing that any litigation necessary 
for collection (of accounts receivable assigned to Mr. Schrier) 
be instituted in the name of complainant and that any costs in- 
volved be the responsibility of complainant. The purpose of a 
petition for reconsideration of an order is not for the introduc- 
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tion of evidence but to question the correctness of such order 
as to either facts found on the evidence originally submitted or 
the law applied to such facts. Arnold J. Nodin, Inc. v. John T. 
McKenzie, 27 A.D. 1165. 


Upon reconsideration of the order of November 10, 1970, we 
find that all the other matters set forth in complainant’s petition 
were thoroughly analyzed and considered at the time of the is- 
suance of such order. The order, in our opinion, is supported by 
the evidence and by the law applicable thereto. Accordingly, 
complainant’s petition is hereby dismissed without prior service 
upon respondent, and the order of November 10, 1970, is hereby 
reinstated, dismissing the complaint. 


Copies of this order shall be served upon the parties. 


(No. 13,720) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. IMPERIAL FROZEN 
Foops Co., INC. and/or WISCONSIN Foops, INc. PACA 
Docket No. 2-1086. Decided February 23, 1971. 


Dismissal of petition for reconsideration 


As the order of November 10, 1970 (29 A.D. 1295) is supported by the 
evidence and by the law applicable thereto, complainant’s petition for 
reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on November 10, 1970, dismissing the com- 
plaint. A copy of the order was served upon respondent. On 
November 25, 1970, an order was issued staying the order of 
November 10, pending the issuance of a further order in the 
proceeding, and giving complainant additional time, to December 
8, 1970, within which to file a petition for reconsideration of the 
order of November 10. The petition for reconsideration was 
timely filed. 
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Upon reconsideration of the order of November 10, 1970, we 
find that all the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the 
evidence and by the law applicable thereto. Accordingly, com- 
plainant’s petition is hereby dismissed without prior service up- 
on respondents, and the order of November 10, 1970, is rein- 
stated, dismissing the complaint. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,721) 


HIGHLAND ORCHARDS v. NATIONAL FRUIT & PRODUCE Co. PACA 
Docket No. 2-1998. Reparation of $5,460.59 with 8 percent 
interest from August 1, 1970, awarded complainant against 
respondent in order issued February 19, 1971. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 13,722) 


H. SMITH PACKING CorRP. v. KBS ENTERPRISES, INC. PACA 
Docket No. 2-2002. Reparation of $1,220.28 with 8 percent 
interest from February 1, 1970, awarded complainant 
against respondent in order issued February 1, 1971. 


(No. 13,723) 


S. B. DAVIS COMPANY v. DESERT PRODUCE, INC. and/or AGRIX, 
INC. d/b/a DESERT PRODUCE. PACA Docket No. 2-2006. 
Reparation of $491.40 with 8 percent interest from April 

1, 1970, awarded complainant against respondents in order 

issued February 1, 1971. 
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(No. 18,724) 


AL HARRISON COMPANY, DISTRIBUTORS v. CAL-TEX PRODUCE Co. 
PACA Docket No. 2-2013. Reparation of $735.30 with 8 
percent interest from August 1, 1970, awarded complainant 
against respondent in order issued February 10, 1971. 


(No. 13,725) 


E. A. BROWN TOMATOES, INC. v. CRISTOBAL SALAZAR PRODUCE. 
PACA Docket No. 2-2012. Reparation of $1,441.25 with 8 
percent interest from November 1, 1969, awarded com- 
plainant against respondent in order issued February 10, 
1971. 


(No. 13,726) 


LORETO G. TREVINO Co. v. JOHN MARTINO. PACA Docket No. 
2-2011. Reparation of $3,784 with 8 percent interest from 
July 1, 1970, awarded complainant against respondent in 
order issued February 10, 1971. 


(No. 13,727) 


BoB ALLEN VEGETABLE COMPANY v. NATIONAL FRUIT & PRODUCE 
Co. PACA Docket No. 2-2010. Reparation of $4,829.04 
with 8 percent interest from June 1, 1970, awarded com- 
plainant against respondent in order issued February 9, 
1970. 


(No. 13,728) 


ANDERSON FEED & PRODUCE Co. v. NATIONAL FRUIT & PRODUCE 
Co. PACA Docket No. 2-2009. Reparation of $2,031.25 
with 8 percent interest from October 1, 1970, awarded com- 
plainant against respondent in order issued February 9, 
1971. 


(No. 13,729) 


Dyk Bros. INC. v. NATIONAL FRUIT & PRODUCE Co. PACA Docket 
No. 2-2008. Reparation of $2,445.50 with 8 percent interest 
from October 1, 1970, awarded complainant against respon- 
dent in order issued February 9, 1971. 
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(No. 13,730) 


MENDELSON-ZELLER CO. INC. v. NATIONAL FRUIT & PRODUCE Co. 
PACA Docket No. 2-2007. Reparation of $6,728.93 with 8 
percent interest from July 1, 1970, awarded complainant 
against respondent in order issued February 9, 1970. 


(No. 13,731) 


INTER HARVEST, INC. v. MIKE PHILLIPS ENTERPRISES, and/or 
MIKE PHILLIPS ENTERPRISES, INC. PACA Docket No. 2- 
2016. Reparation of $2,056.30 with 8 percent interest from 
May 1, 1970, awarded complainant against respondents in 
order issued February 11, 1971. 


(No. 13,732) 


BoB ALLEN VEGETABLE COMPANY v. J. R. WITT PRODUCE Co. INC. 
PACA Docket No. 2-2019. Reparation of $892.50 with 8 
percent interest from June 1, 1970, awarded complainant 
against respondent in order issued February 11, 1971. 


(No. 13,733) 


RODNEY GIFFORD & SONS v. J. R. WITT PRODUCE Co. INc. PACA 
Docket No. 2-2020. Reparation of $4,255.04 with 8 percent 
interest from July 1, 1970, awarded complainant against 
respondent in order issued February 11, 1971. 


(No. 13,734) 


RALPH SAMSEL COMPANY v. J. R. WITT PRODUCE Co. INC. PACA 
Docket No. 2-2021. Reparation of $3,724.75 with 8 percent 
interest from November 1, 1970, awarded complainant 
against respondent in order issued February 11, 1971. 


(No. 13,735) 
SUNNY FARMS, INC. v. PERCONTE PACKING CorP. PACA Docket 
No. 2-2022. Reparation of $1,901.53 with 8 percent interest 


from August 1, 1970, awarded complainant against respon- 
dent in order issued February 18, 1971. 
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(No. 18,736) 


NORTH UNIT POTATO Co. INC. v. J. R. WITT PRODUCE Co. INC. 
PACA Docket No. 2-2018. Reparation of $4,816 with 8 per- 
cent interest from June 1, 1970, awarded complainant 
against respondent in order issued February 18, 1971. 


(No. 13,737) 


REMI WESNOFSKE, INC. v. MRS. FAIR’S FINER Foops. PACA 
Docket No. 2-2025. Reparation of $1,159.75 with 8 percent 
interest from February 1, 1970, awarded complainant 
against respondent in order issued February 24, 1971. 
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PURCHASE PRICE 


Cease and desist from failing to pay for livestock 192, 
224, 227, 238, 241 
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stock 188, 190, 197, 230 
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ment not part of contract 
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Losses over and above those contemplated in express 
agreement 
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CONTRACT TERM 
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Breach of grade 
Breach of suitable shipping condition 
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contemplated in express agreement 
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DELIVERED SALE 
Breach of grade 
Failure to establish breach 


Foreign destination not part of agreement 


DELIVERY 
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